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by Joe Murphy, CCEP, CCEP-I

Undermining corporate 
self-policing

THE LAST WORD

W e all know that the government 
wants us to have effective 
compliance and ethics programs. 

The enforcers, regulators, and courts all want us 
to join in the fight against corporate crime and to 
be champions of legal and ethical conduct. This 

is, after all, the right thing to do.
But wait! There is something 

wrong with this picture. If you look 
more closely at developments in the 
legal system, you find that there are 
dangerous undercurrents that make 
our jobs harder and create risk for 
companies trying to do the right thing. 
There is in fact a conflict in these 

government policies.
Recently I was asked to write an article 

for the Rutgers University Law Review on 
compliance and have taken on this conflict. 
A draft for comment is available on the 
Social Science Research Network, here: 
http://ssrn.com/abstract=2827324. In this column, I can 
only set out the broad points; the article covers 
this topic in detail.

How does the legal system undercut our 
efforts? Here are prominent examples from the 
U.S. and Europe:

 · Sacrificing compliance and ethics to 
litigation. Compliance program work can 
be and has been used against companies 
in litigation, even going so far as to have 
notes from compliance training used to 
assess punitive damages in an employment 
discrimination case.

 · The National Labor Relations Board has 
taken action against companies based 

on their codes of conduct and other 
employee guides.

 · EU privacy regulators have undercut 
compliance helplines and in some countries 
even bar anonymous employee reports. It 
can be illegal to allow an employee victim 
to report misconduct by the boss unless 
the employee discloses his or her own 
identity (thus making it easier for the boss 
to retaliate!).

 · EU competition enforcers (and courts, 
following their lead) have rejected in-house 
attorney-client privilege to get access 
to counsel’s legal advice to employees, 
undercutting counsel’s role in helping 
assure compliance.

 · EU enforcers also actually use companies’ 
compliance programs against the companies 
and give no benefit for any program, no 
matter how rigorous.

 · A variety of other agencies and some courts 
have taken actions making compliance 
programs more difficult or risky.

Of course we need to keep doing our jobs 
and do the best we can in our missions. There are 
enforcement agencies that act in good faith and 
recognize the value of our work. But we also need 
to pay attention to what is happening outside and 
make it clear that bad policy needs to be changed. 
It makes no sense to punish companies for their 
efforts to promote ethical and legal conduct in 
their fight against corporate crime. ✵
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at Compliance Strategists, SCCE’s Director of Public Policy, and 
Editor-in-Chief of Compliance & Ethics Professional magazine.

Murphy

s

http://ssrn.com/abstract=2827324

