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The development of compliance and 
ethics programs received a kick-start 
from the incentives offered by the 

Federal Sentencing Guidelines. Governments 
around the world are experimenting with 
incentives to move companies in this direction. 

But there is another school of thought 
that says: Just make compliance 
programs a legal requirement for 
companies (and perhaps other 
organizations) and automatically, the 
problem is solved. One prominent 
example is the State of California, 
which somehow purports to know 
that two hours of “interactive” 

training every two years is the right formula for 
everyone when it comes to fighting harassment.

Putting aside what could be serious 
First Amendment issues, when government 
mandates specific speech in the private sector, 
what are the pros and cons of mandatory 
compliance programs? Here are some points 
to consider.

What are the pros of mandatory programs?
1. It levels the playing field.
2. It gets everyone implementing a program.
3. It gets us past wasted arguments about 

whether to do things.
4. Having to meet one legal standard can avoid 

having to meet a plethora of standards.
5. Government intervention has driven 

development in the past.
6. Mandates can get companies to move faster 

than incentives.
7. Legislation can change values, as shown by 

laws dealing with environmental violations. 

What are the cons?
1. It can drive everyone down to the minimum 

necessary. The problem with setting a 
legally mandated minimum is that it can 
quickly become the practical maximum. If 
California requires two hours of harassment 
training every two years, will that mean 
that very few will now have such training 
on an annual basis? Will such laws elevate 
form over substance?

2. Mandatory minimums can freeze 
development. Once you do what the law 
requires, why do more? Arguably, one can 
see this in areas like securities law where 
programs were mandated.

3. What drove development before was 
providing an incentive, not a dictate.

4. Standards are often set by people who do not 
know or understand compliance programs.

5. Mistakes in mandatory standards lead to 
misallocation of resources.

6. Mandates can lead to the “lawyerization” 
of compliance. Instead of getting advice 
from experts on what works, we get advice 
from lawyers.

7. Mandates can lead to multiple legal 
standards, as each jurisdiction imposes its 
own idea of a compliance program.

Should compliance programs be mandated? 
It is not a simple question with quick answers. But 
what is clear is that anyone considering this needs 
to give it quite a bit of thought and talk with 
people in the Compliance and Ethics field first. ✵
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