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One of the most common questions 
today in our field is, “How do I 
measure our compliance and ethics 

program?” Usually when we think of this, we 
think of trying to determine how effective the 
program is: Does it really work to prevent and 

detect misconduct and does it reach 
your employees? Those are certainly 
important questions and ones that you 
should ask. But there is also another 
important measure of any program—
in fact, the measure seen in the recent 
Morgan Stanley case where a company 
walked away from possible prosecu-
tion because of its strong program: 

Would your program convince an outside, 
skeptical regulator or prosecutor?

So here is a suggestion for “measuring” 
your program in this area: Test how well you 
could present it to the government. How do you 
do this? If you are in a company big enough 
to have a Legal department, find the meanest, 
toughest, most cynical lawyer you have, one 
who is a master of nit-picking detail, and ask 
him/her to play the role of a prosecutor. Be 
sure this lawyer knows the details of what the 
standards for compliance programs are, such 
as the seven elements in the Federal Sentencing 
Guidelines and program standards that may 
also apply wherever you do business. Then you 
prepare to present your program to this lawyer 
to convince the “prosecutor” that your program 
is good enough to deserve a break.

I predict that from the minute you begin 
to prepare for this presentation, you will start 
to see where your program needs work. For 

example, as you work your way through stan-
dards like the Sentencing Guidelines, you will 
have to show that your discipline meets the 
standards. But if all you can find is one sen-
tence in your code of conduct and a few cases 
where you fired employees for theft, it doesn’t 
look like you will get a passing grade for that 
one. In fact, your lawyer will likely rip you limb 
from limb. What incentives do you use? When 
was the last time officers had compliance train-
ing? What controls do you have that meet item 
one of the Sentencing Guidelines? Where is 
your compliance officer’s report to the board, 
and where is all the detail? 

So if your lawyer is going to embarrass you, 
why even do this exercise? Because that tough 
lawyer is really your best friend. Better a few 
nervous moments in front of your own counsel, 
than to face a real prosecutor with your com-
pany on the line, and only then realize you are 
not ready. Mistakes you might make in today’s 
mock presentation will be strengths later on, 
if the real thing happens. And the meaner that 
company lawyer is today, the happier you will 
be tomorrow, when you are fully prepared to 
make a convincing case. ✵
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