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Corporate America is bracing for more rules, regulations, and compliance obligations coming from Washington. That means ethics and compliance
officers will face fresh challenges in their endless quest to make their companies’ compliance programs “effective.”
 
At a recent forum of compliance executives held by the Rand Center for Corporate Ethics and Governance in Arlington, Va., many were thrilled
that the prospect of stronger government support for corporate integrity and ethics. But they also worried about whether the government’s
compliance expectations will be overly prescriptive and how corporate compliance executives can ensure their efforts are not merely window
dressing.
 
 “Unfortunately, the history of this field is that it tends to be driven by what the government does,” said Joe Murphy, director of public policy at the
Society of Corporate Compliance and Ethics. “If you look at the history of compliance and ethics programs, the good programs are at companies
that got wacked. Like it or not, the driving force is going to have to come from the government.”
 
The biggest problem with the average compliance program, experts say: While it might look fine on paper, it lacks sufficient leadership to be
effective. They note that even notorious corporate offenders such as Enron and Siemens had codes of conduct, but fraud and corruption still
abounded. The chief compliance officers there, and at similar companies, simply lacked the power, independence, and resources to clean up the
mess.
 
In other words, ineffective CCOs don’t have a voice in the C-suite.
 
“Bernie Madoff had a chief compliance officer,” noted Harold Tinkler, chief ethics and compliance officer at Deloitte & Touche USA. “Most of the
Fortune 500 companies have someone designated [as compliance officer]. So why isn’t it working? It’s not working because the person is not at
the right level.”
 
That said, attendees at the forum only welcomed more government support for CCOs and compliance programs with caution. Detailed new
mandates, everyone agreed, are not the panacea to achieving an ethical corporate culture.
 
“The law is the lowest common denominator,” said Paula Desio, chair of Ethics Policy at the Ethics Resource Center. “If you put it in a regulation,
you’ve reduced [the threshold].”
 
The Sarbanes-Oxley Act is often raised as an example of the risk of creating unintended consequences through legislation. SOX would have been
much more effective, compliance professionals argue, if more practitioners had been consulted while it was being drafted. That never happened,
and the first several years of SOX compliance were plagued with workers considering it just another meddling piece of paperwork they had to get
off their desks as quickly as possible.
 

“If you want to detect and prevent fraud, there’s one group you absolutely must
protect. You do need a law. The way I see it, culture does not exist outside of
controls.”

— Steven Kohn, President,
National Whistleblowers Center

 
“The vagueness with which SOX was put together, as far as its requirements for internal controls and reporting results, really forced companies to
look at things that may not have even been material to the organization,” Tinkler said. “Little controls became just as important as big controls.
You really couldn’t put a materiality to it.”
 
Some also fear that piling new compliance mandates on top of the old ones—which failed to deter the likes of Madoff, Bernie Ebbers at
WorldCom, or Ken Lay at Enron—will only result in an even more widespread “check-the-box” attitude about compliance.
 
“The regulatory framework that would be modified has been under continuous improvement for 96 years,” said Edward Soule, a business professor
at Georgetown University. “I believe that the SOX Act was proof of diminishing returns.”



 
Instead, Soule suggested, government should consider ways to encourage greater visibility of compliance generally. He likened the idea to how the
government promoted safety in the transportation industry by creating the National Transportation Safety Board, and in the chemical industry by
creating the Chemical Safety and Hazard Investigation Board.
 
“If there’s anything government could do, the big contribution would be in the area of transparency,” Soule said, adding that policymakers should
strive to re-enforce best practices already in the market.
 
 
Government as a Catalyst for Change
 
New laws often “challenge people to be minimalists,” Murphy said, but government can promote the empowerment of CCOs through subtler
means, such as providing practical guidance and strong support via a host of existing avenues.
 
Via new policies, for example, agencies such as the Securities and Exchange Commission and the Department of Justice could highlight the role
that compliance programs play in mitigating a company’s liability. Likewise, enforcement bodies could emphasize the value that the existence of
an empowered CCO and effective compliance program play in settling cases.
 
“They should be looking at every instance where they can give companies credit for having a compliance and ethics program,” Murphy said.
“Then they need to publicize what they have done so people in industry can learn from it.”
 
Murphy also recommended that federal agencies set clearer compliance and ethics standards. He cited the U.S. Sentencing Commission guidelines
as a good model for providing solid direction without being overly prescriptive. For its own part, the Sentencing Commission could amend its
guidelines to underscore the importance of an empowered CCO, he added.
 
Of course government can also serve as a role model by empowering its own CECOs and setting up robust compliance and ethics programs. The
success agencies have in this realm could then be measured, Murphy suggested. What’s more, each agency could appoint an individual to serve as a
compliance and ethics liaison.
 
Others in the ethics business see a need for some changes in law to spur a shift in corporate culture. Steven Kohn, president of the National
Whistleblowers Center, said whistleblowers need expanded legal protections since they comprise the largest single group of fraud detectors.
 
“If you want to detect and prevent fraud, there’s one group you absolutely must protect,” Kohn said. “You do need a law. The way I see it, culture
does not exist outside of controls.”
 
The government walks a fine line between providing practical guidance and support for compliance and ethics officers and over-prescribing
mandates, said Donna Boehme, principal at Compliance Strategists Corp.
 
“I wouldn’t want to see a law that said every company must have a specific kind of chief compliance officer. Companies need the flexibility to
meet their own needs,” Boehme said. “I would advocate a recognition of the value of empowered CCOs whenever it’s appropriate in legislation.
Sometimes less is more.”
 


