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There are certain parts of the Federal 
Sentencing Guidelines standards most 
folks seem comfortable with (e.g., codes 

of conduct, training, helplines). And then there 
are topics that it seems almost no one is com-
fortable with. One example is discipline—not 

many articles or presentations on that.
So here is an issue I just don’t 

see discussed. The Guidelines very 
clearly call for:

“(B) appropriate disciplinary mea-
sures for… failing to take reasonable steps 
to prevent or detect criminal conduct.” 
(emphasis added)

It is right there, in black and 
white, clear as day. Our Canadian friends, in 
their Competition Bureau’s guidance on com-
pliance programs, also say:

“Proper disciplinary actions should also 
be taken against managers who fail to take 
reasonable steps to prevent or detect misconduct.” 
(emphasis added)

Does your discipline meet this standard? 
If your company’s coverage of discipline 
consists of nothing more than routine code 
language (“violations will result in discipline, 
up to and including termination”), and a record 
of firing junior employees for petty theft from 
the company, then can you really argue that 
you have met the language of the guidelines?

What is the message of this language? 
Think about it. Government believes 

companies routinely engage in scapegoating. 
Punish the little guys so the big guys get away. 
The language quoted above means you can’t 
have an officer with subordinates running 
amuck, and have that officer get off by saying 
“Gee, I didn’t know.” If that officer had not 
taken real steps to address the risk, then the 
officer must be disciplined. Taking preventive 
steps is every supervisor’s job.

But have you ever, in the entire life of your 
program, done that? Do you have any example 
of a manager or officer, not directly involved 
in a violation, who was nevertheless subject 
to “on your watch” discipline? I suspect these 
are very, very rare. And when you conduct 
investigations of alleged misconduct, are your 
investigators also looking at this issue? Do they 
always include the question, “What did the 
boss do to prevent this violation from happen-
ing?” Or do you routinely notify and bring into 
the inner circle the boss of the person being 
investigated, even though that person might be 
subject to discipline under this standard? Does 
your code warn managers and officers that this 
standard applies to them? Do line and staff 
managers know that their jobs include taking 
“reasonable steps to prevent or detect criminal 
conduct”? Perhaps we need a bit more disci-
plined approach to this topic of discipline. ✵
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Discipline for “failure to take 
reasonable steps”: Could you 
find even one example in 
your company?
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