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An obscure federal advisory agency is about to issue rules that could have implications for the 
compliance community far beyond the body's narrow congressionally mandated domain. 
 
Effective November 1, the agency, the US Sentencing Commission, will offer guidance on when 
federal judges should impose lower fines and less harsh conditions on business entities that were 
convicted of crimes despite their having strong compliance programs. 
 
Some critics say judges can and do ignore the guidelines with impunity, although judges who do 
so may find their rulings and rationales disparaged by appellate panels. But the guidance's impact 
goes far beyond the small number of corporate convictions because it will affect decisions to 
bring criminal rather than civil cases in the first place. 
 
And in addition to its effect on the exercise of federal prosecutorial discretion, the guidance will 
also impact the decisions of regulatory agencies and it may even, as Complinet has reported, 
have a role to play at state and local prosecutors' offices. 
 
The guidelines will let federal judges credit entities for their staunch compliance efforts instead 
of the current thinking that illegal conduct by a senior executive is almost irrefutable evidence 
that the entity's internal controls were excessively weak. 
 
While directed at US federal courts, the guidelines will be a starting point for compliance and 
ethics regulation for federal prosecutors and regulatory agencies domestically and globally, 
Society of Corporate Compliance and Ethics public policy director Joe Murphy told Complinet. 
 
Murphy said the Organisation for Economic Cooperation and Development working group on 
bribery took the guidelines into account in making new rules giving companies leniency. The 
United Kingdom's Office of Fair Trading is considering giving businesses a ten-percent break on 
fines for effective compliance operations, he added. 
 
Michael Greenberg, research director at the RAND Center for Corporate Ethics and Governance, 
said the most guidelines' important function is to encourage entities to raise their compliance 
heads from mid-level administrators to players at the executive level with unfiltered access to the 
board of directors. 
 
"Most compliance officers are not there," Greenberg said. "Most compliance programs not 
there." 
 
Greenberg said the test of a strong program under the new rules is whether it explicitly 
authorizes the chief compliance officer to regularly report to the board in person on 
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implementing the program and on its effectiveness, and to promptly tell directors if there is any 
evidence of wrongdoing. 
 
Ethics and Compliance Officer Association chief operating officer Tim Mazur said the enhanced 
ability of compliance officers to meet with directors virtually ensures that they will. 
 
"The chief compliance officer and the chairman of the audit committee are going to know each 
other, they are going to have each other's phone numbers and they are going to have lunch 
together," said Mazur. "This changes the world for the audit committee and the audit officer." 
 
Right now, Mazur said, he doubts that half the audit chairs know who the chief of compliance at 
the company is. 
 
The downside of having compliance officers spend more time with directors is that they will 
have less time to devote to their primary duties. Mazur said this may require large businesses to 
increase their compliance staff by about five percent and to have the additional staff perform 
administrative tasks the CCO will no longer have time to do. 
 
Another concrete change Mazur predicted will result from the new guidelines is that ethics and 
compliance will be added to all companies' annual risk assessments.  
 
One potential outcome Mazur envisions is that risk assessments could show whether employees 
are improperly sending proprietary information through web social networks. That could lead to 
better employee ethics training that emphasizes the need to keep secret information secret. 
 
Though the guidelines are not legally binding on the entities themselves, former corporate 
defense attorney Donna Boehme – now a principal at New Providence, New Jersey-based 
Compliance Strategists LLC – said companies are well advised to behave as if they are. 
 
"Business should treat the rules as the force of law because they create expectations on the part 
of prosecutors, plaintiffs and shareholders who might sue," said Boehme, who is also program 
director of the Conference Board council on corporate compliance and ethics. 
 
Boehme predicted that plaintiffs will be presenting these guidelines as standards that defendants 
were negligent in not upholding, adding that forcing companies to give compliance officers 
unfettered access to the board will lift a yoke from the profession. 
 
Saying that she has worked with compliance heads who had their reports to the boards changed 
completely by general counsels and chief financial officers, yet their names were still on the 
documents, Boehme noted that "the ideal is to have an executive session with the board so you 
can tell the directors what is keeping you up at night." 
 
Not everyone, however, thinks the sentencing guidelines will have an important effect. 
 
For example, Association of Corporate Counsel senior vice president and general counsel Susan 
Hackett said the guidelines may give companies false hope, noting, "It's pretty hard to prove you 



have an effective compliance program if you've just been found guilty." 
 
Hackett said the guidelines will likely be used rarely by judges because the strongest cases 
prosecutors bring against businesses are usually settled before trial.  
 
Hackett added that she doubted that the guidelines will lead to increased contact between 
compliance officers and boards since most compliance chiefs are corporate attorneys who 
already have extensive contact with directors. 
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