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COMPLIANCE WATCH: Sentencing Guidelines 
May Boost Compliance 
  By Suzanne Barlyn  
  A DOW JONES NEWSWIRES COLUMN  
  

NEW YORK (Dow Jones)--Proposed changes to the guidelines for punishing 
companies that are convicted of crimes would encourage more authority for chief 
compliance officers. 

Companies that authorize their chief compliance officer to report suspected employee 
criminal conduct directly to the board of directors may be eligible for lighter sentences 
under the proposal. 

The U.S. Sentencing Commission recently approved the amendments to federal 
sentencing guidelines now being considered by federal lawmakers. They could become 
effective on Nov. 1 if Congress doesn't object. 

Chief compliance officers increasingly report directly to the chief executive at many 
larger companies and have direct access to the board of directors, according to Donna 
Boehme, former group compliance and ethics officer for BP PLC who is now a principal 
of Compliance Strategists LLC in New Providence, N.J. 

"The intent isn't to create an administrative layer, but to create an unfiltered voice from 
an expert to board members on issues they need to hear," she says. 

The guidelines changes could bolster corporate compliance efforts nationwide by 
increasing the chances of receiving a lower penalty if the company ends up in trouble 
some day. Judges now can consider a company's compliance program during 
sentencing only if a high-level executive wasn't involved in the corporate wrongdoing. 
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That caveat has left many businesses out of the running for leniency. The amendments 
would provide an alternative for those companies. 

A compliance framework established in the Federal Sentencing Guidelines for 
Organizations, which were adopted in 1991, is considered the "gold standard" for 
compliance programs by many companies and compliance professionals. The 
guidelines apply to businesses, including corporations, partnerships and non-profits, 
that commit federal crimes through their employees. They encompass a range of 
offenses, including criminal securities fraud and bribery, and can mean substantial 
penalties, such as large fines and compensating victims for their losses. 

Judges may, in certain cases, reduce a sentence if a company has a followed an 
effective compliance program, according to the guidelines. The analysis often includes 
whether compliance programs are "reasonably capable" of reducing chances of criminal 
conduct and if high-level personnel are assigned to oversee the compliance program. 

Programs that train employees to avoid illegal activities and create systems that 
encourage employees to report wrongdoing may also be factors. 

Leniency could mean a lower fine, for example, or deferred prosecution in which 
authorities agree to dismiss charges in exchange for certain actions by the company, 
such as implementing reforms to prevent future wrongdoing. 

Companies rarely get a break, however, because of the restriction for wrongdoing 
involving high-level executives, according to David Debold, a securities litigation and 
white collar defense lawyer for Gibson, Dunn & Crutcher in Washington, D.C. Only a 
handful of the about 1500 organizations sentenced under the guidelines since 1991 
have received some type of leniency, says Debold, who also chairs a group of defense 
lawyers that help advise the U.S. Sentencing Commission. 

Boehme says businesses can't truly improve their compliance programs unless they act 
within the spirit of the amendments. She expects some companies to take a "check the 
box attitude," and fulfill the requirement of giving their compliance officer more say by 
authorizing the bare minimum - a single annual meeting between the compliance officer 
and the board. 

"That's the wrong approach and they do that at their peril," says Boehme. 



 


