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Recently, at an ethics conference in San Antonio, just after we had ended our BP
panel on the June 2005 rollout of our new Code of Conduct, “Our Commitment to
Integrity,” a chief compliance officer from a Fortune 100 company approached me
and said, “Now I know why our code launch didn’t work a few years ago. We’re
trying to relaunch it, and it’s just not happening.”

So I asked him what he did to roll out his code. “We sent it out to all our business
leaders with a letter from our CEO, and it was a very strong letter at that,” he said.
When I asked what those leaders were asked to do to engage their teams, his answer
was less specific. “Well, it varied, at a minimum they had to cascade it.”

The method sounded like a classic ‘command and control’ style of communica-
tion that I have often seen employed by U.S. companies (and many non-U.S.
companies). This may be entirely appropriate for some types of necessary corporate
edicts, e.g., “we are going to reduce costs by 10 percent in the second quarter.” That’s
because the actions are clear and quantifiable, and the path though it be difficult, is
known.

However, for more behavior-based change in a company, especially something
that challenges existing practices or requires new approaches, you are unlikely to win
the hearts and minds of your employee population—or drive the desired behaviors—
without more meaningful engagement. And the earlier the engagement the better.

Importance of early engagement
Now this is nothing new to observers of corporate change management. We

know that true corporate culture change takes five to seven years to embed, and the
principles of early engagement and ownership are tried and true. The technology
industry has used the ‘early adopter’ strategy consistently to win over key opinion
formers. If you think of Blackberry and its exclusive “pilots” for senior business folk,
and add to that Malcolm Gladwell’s concept of the “tipping point,” you’re thinking
along the right lines. So why wouldn’t you also apply these principles to rolling out
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a new company code of conduct?
Several communication challenges confront the

ethics and compliance practitioner looking to launch a
code into his or her organization.

First, the average employee in today’s company is
likely to be subject to an ‘information overload’ of daily
or weekly corporate communications—to the extent
that it is a challenge just to be heard.

Second, unless your company is fairly small or
homogeneous, you are likely to be seeking to influence
employees of varied education levels, job descriptions,
cultures, languages, nationalities and geographies.

So some of the first questions to ask are: Who is your
audience, and what channels of communications will
you use? What is the corporate culture of your com-
pany, and how can you use this to your advantage? Is
your company an e-mail driven company, or are impor-
tant communications generally cascaded down by team
leaders in face-to-face meetings or town halls? You will
likely identify a variety of valid channels for your
communication campaign, some of which will be ap-
propriate to one audience but not to another.

Here are some of the strategies we used at BP for
meaningful employee engagement:

• Consider your corporate culture
BP’s employee population—100,000 operating in

over 100 countries—comprises a rich diversity of
roles, nationalities, cultures and geographies. It’s one
of the company’s strengths. So although any attempt
to generalize a “corporate culture” would be a bit like
herding cats, we did target some of the qualities that
have made BP people successful, including a chal-
lenging, innovative, enquiring and problem-solving
approach—with a little competitiveness thrown in. In
developing our main marketing campaign, we tried to
appeal to these winning characteristics.

One example is our poster series, translated into 10
core languages, that features a series of engaging (and
sometimes humorous) multiple-choice questions with

the answers to be found in the Code. The idea was to
spark interest in the Code as more than just a
‘rulebook’—but a place to find answers to intriguing
questions.

• Build a network of opinion makers
Probably the single biggest driver of our successful

Code rollout was our network of senior-level compli-
ance and ethics leaders (CELs) in every business. We
asked senior-level managers in a position to influence
their leadership to be responsible for a meaningful
rollout with their teams and gave them clear milestones
that would be measured at year-end.

Once in place, this network would be responsible
for ‘actioning’ the ongoing compliance and ethics
agenda of the company. It was an idea that has taken
hold and is surpassing our original expectations.

On a single day simultaneous ‘em-
ployee dialogue sessions’ were held
in Baku, Bogotá, Bochum and
Melbourne.
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• Test your market
Early on, we tested both the Code itself and our

training/communication tools with a broad cross-sec-
tion of employees in 20 different jurisdictions. On a
single day we held simultaneous “employee dialogue
sessions” in Baku, Bogotá, Bochum and Melbourne.
These sessions were immensely revealing. Some spe-
cific examples of how they helped us to craft our
message:

! Employees stressed the importance of “local-
ization” or “customization” in a code, and their
repeated comments led us to extend our transla-
tions from 10 core languages to 24 additional
ones—bringing the total to 34.

! We learned that people needed more ‘real life’
scenarios on how to apply the Code. So we in-
creased our use of ‘questions and answers’ within
the Code itself, and expanded the menu of sce-
narios we offered in awareness sessions—so that
team leaders could choose topics appropriate to
their teams.

! In some difficult and challenging environments,
we learned more about the challenges of facilita-
tion payments, which BP has prohibited since
2002. This helped us to craft our scenarios and
awareness materials in a way that was more mean-
ingful to the audiences and addressed practical
issues on the ground.

! We learned the significance of agreeing on key
messages to be presented in our marketing materi-
als but came to appreciate the value of allowing
those messages to be customized in a way that
would resonate with employees. For example, the
“Hello Sexy” poster (pictured at the right) didn’t
work for Middle East countries—a wider menu was
then planned to appeal to a broader audience.  This
emphasis on customization (including scenarios)
was a big driver to our success.

•  Have a bias for interaction
The very concept of “engagement” suggests inter-

action rather than one-way presentation, and this was
a constant theme of our communication plan. An idea
from one of our early focus groups that we create an
“ethics game” became “Who Wants to Be an Ethical
Championnaire?”—a tool that became a runaway

success throughout the Code launch. Our awareness
workshops featured scenarios and breakout sessions
that could be tailored to a specific team. In 2005 our
CEL network ran nearly 5,000 of these across the
company.  To encourage creativity, we ran a “creative
engagement contest,” and the results exceeded our
expectations. From rap songs to skits to ‘battle of the
bands,’ employees found innovative ways to experi-
ence and celebrate code rollout.

We know that true corporate culture
change takes five to seven years to
embed, and the principles of early
engagement and ownership are tried
and true.

Continued on page 18
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The corporate ethics movement has made clear progress in the last decade. Codes
of conduct, ethics offices, corporate helplines, and employee and manager training
programs have become mainstays at many large enterprises.

One area where improvement has been less sure, however, is in the treatment of
employees who raise concerns about possible misconduct and wrongdoing, i.e.,
whistleblowers.

In a recent Ethics Officer Association (EOA)-International Business Ethics
Institute (IBEI) survey, more than 40 percent of respondents ‘strongly agreed’ or
‘agreed’ that “Employees who have reported misconduct to their managers or
through internal channels have later expressed that they experienced retaliation.”
This retaliation included everything from loss of one’s job or forced retirement to
negative performance appraisals, close supervisory monitoring, and avoidance by
co-workers.

Most have non-retaliation policies
Among the companies studied, 89 percent had a written, non-retaliation policy,

notes IBEI President Lori Tansey-Martens, and employees were typically required
“in good faith” to report wrongdoing.

“That’s been the mantra,” she observes. But the language itself often has a
chilling effect. What does “in good faith” mean? Does it mean the employee must be
absolutely positive about his or her facts?

Better to spell out what “in good faith” means, i.e., that the employee believes the
information reported is truthful, suggests Tansey-Martens. This creates more comfort
for an employee thinking about coming forward. The information doesn’t absolutely
have to be right. It is enough that the employee believes it to be right.

Asked in a recent interview if much progress has been made over the years in
creating an open, non-retaliatory workplace, Tansey-Martens answers, “No.” In so
many ethics areas there has been significant progress, but not in this one. The topic
remains “very timely,” however, and its seeming intractability made it a fitting
subject for study on the part of the IBEI. Some initial research from the group’s study,
called “Creating a Non-Retaliatory Workplace,” was released in late 2005.

Six key areas
Adjusting the language in codes of conduct is just one example of how

companies could do better in fostering an open, non-retaliatory workplace. Effective
code policy should, among other things, demonstrate openness, outline the process
for raising concerns, delineate what occurs after a report, describe formal and
informal retaliation, as well as make clear the prohibition against retaliation and the

By Andrew Singer

Creating an Open,
Non-Retaliatory Workplace

When it comes to
developing an
organizational
culture that val-
ues ‘speaking
up’—this can be
a ‘tough, uphill
climb,’ says Lori
Tansey-Martens.
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consequences of retaliation.
There are five other key areas for improvement,

however, according to the IBEI: Creating an organiza-
tional culture that values ‘speaking up’; offering mul-
tiple vehicles for reporting; developing a formal process
of reporting and investigating that is ‘problem-focused’;
initiating training/education with regard to this issue;
and maintaining ongoing communication.

Regarding the second ‘key’—developing an orga-
nizational culture that values ‘speaking up’—this can
be a “tough, uphill climb,” admits Tansey-Martens. One
also has to contend with a broader societal bias in which
tattling is considered “bad.” This is a “huge hurdle that
companies have to recognize.” There are two critical
things to keep in mind here:

First, “The importance of training can not be over-
estimated,” says Tansey-Martens. Yet few companies
have dedicated training on this subject. Hardly any
instruct managers how to respond when an employee
brings forward an ‘issue.’ Managers often don’t realize
that their body language can dampen a conversation.
Rapid-firing a dozen questions can also inhibit an
employee. Even asking, “Have you called the ethics
line?” could be interpreted as hostile. Managers could
use some help in how to listen, respond, and ‘escalate’
a report, if necessary, and how to recognize and prevent
retaliation after a report is made.

“The fear of informal retaliation is very real,” says
Tansey-Martens, as potent as formal retaliation, such as
dismissal or demotion. Employees who raise concerns
can get cut out of projects, for instance. Sometimes they
are ostracized by their co-workers.

Asked which mode of training was more impor-
tant—i.e., for employees or managers—Tansey-Mar-
tens said that if forced to choose, she would invest
money in training for managers. How does one create
an ‘open’ environment with regard to employees? What
do you do if you are subject to an Ethics Office inquiry?
What should you do or not do when reports are made?
A single, two-hour training session would be more than
sufficient in this regard.

One company that the IBEI studied has a one hour
e-learning training session for managers on this subject.
Another firm, Marathon Oil, has a classroom training
session, also about an hour in length. “Once a year is
plenty,” says Tansey-Martens, and such training may
not even have to be conducted annually. It should be

done, however, with all new managers.
Manager training should include, among other

things, guidance on how to listen to employees, as well
as practical advice, like a reminder “that you don’t have
to give the employee an answer right away,” says
Tansey-Martens, “but you do commit to a time-line,
[promise] to get back to the employee within 30 days,
for instance.”

Given the animus against hotlines and anonymous
reports that often exists overseas, would it be difficult
for a company to develop an approach that could work
both domestically and internationally?

It would have to be done with some sensitivity,
answers Tansey-Martens, and a company probably
couldn’t just take its U.S. program and export it without
alterations, given the strong bias against whistleblowing
in places like Western and Eastern Europe—where “it is
very difficult to pick up the telephone” because of that
region’s history of people living under police states. But
a training program that was designed with such con-
cerns in mind could work both here and abroad, she
suggests.

Developing a ‘problem-solving’ mentality
It’s also important to move toward a “problem-

solving” mentality if one is to change the organizational
culture. It’s necessary to get away from the finger-
pointing. It’s like the garage that reproaches you when
you bring in your car, “Well, you were driving too fast.
No wonder you wore out your brakes…”

Just as hospitals conduct a post-mortem when a
death occurs in their facility, corporations should ask
themselves where things went wrong when a report of
wrongdoing is substantiated. Are there systemic ap-
proaches that might solve the problem?

Not every report is evidence of systemic failure, of
course. When a manager pinches $100,000 from the
corporate coffers, finger pointing is in order. Or, alter-

In a recent survey, more than 40 per-
cent of respondents agreed that ‘Em-
ployees who have reported miscon-
duct to their managers or through
internal channels have later expressed
that they experienced retaliation.’
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nately, when a CFO knowingly signs off on inaccurate
financial reports—“then you have to have accountabil-
ity,” says Tansey-Martens. But in other situations where
there is no explicit fraud, a more analytic approach
might be taken. When a company is cooking the books,
broadly speaking, why hasn’t someone—anyone—
voiced concerns before?

Some types of misconduct involve multiple partici-
pants, notes Emily Heard, IBEI’s Director of Public
Education. Numbers of people have often “looked the
wrong way” rather than report misconduct. It can be
useful for individuals “to come together and ask: What
went wrong. What’s wrong with the system that allowed
misconduct to occur?”

Persuading employees to come forward
Tansey-Martens and Heard were asked: How does

a company get employees to report wrongdoing given
the obdurate societal strictures against snitching or
tattling? The company should emphasize that individu-
als should initially attempt to resolve the wrongdoing
directly with the person in question, answers Tansey-
Martens.

Unfortunately, this isn’t a message often put forth.
“I see Emily taking a few pencils home. I have to report
it.” That’s an obvious conclusion based on many corpo-
rate codes, which often state something along the lines
of: “If you see any violation, you should report it
through the appropriate channels…” This has a “nega-
tive spin.” Talk to the colleague directly, advises Tansey-
Martens. If that doesn’t stop the conduct, then use those
other resources like the helpline or human resources or
one’s own manager. Companies shouldn’t expect to
control every aspect of the process.

Make sure, too, that the message—“We don’t retali-
ate”— is periodically re-circulated, adds Heard. Make it
clear that “these people bringing forth issues are heroes
to the company.”

Should the company ‘name names’ of employees
who have come forward to report wrongdoing? If the

individual is comfortable with that, naming names is
okay, says Tansey-Martens. “Assuming that there is no
compelling legal reason not to do it, public recognition
can be positive.” Some organizations make ‘spot
awards,’ i.e., small cash distributions. Others give a
reporting employee an extra day off. “You don’t give
them a few thousand dollars,” adds Tansey-Martens.
This isn’t supposed to be a bonanza. But something like
a $100 gift certificate might be appropriate.

Admittedly, monetary rewards represents a contro-
versial area. Some companies argue that reporting
wrongdoing is simply part of every employee’s job. But
such an employee is taking a higher risk, suggests
Tansey-Martens, and as such there should be some
“counter-balancing” reinforcement.

At a recent Ethics Officer Association (now the
Ethics and Compliance Officer Association) confer-
ence, Tansey-Martens and Heard presented several
‘scenarios’ on the subject of whistleblowing and retali-
ation. The first read:

An employee tries to report misconduct internally,
but is rebuffed and then reports the wrongdoing
externally. The employee’s co-workers are very an-
gry and ostracize the individual that made the report.
How does the Ethics Office manage the situation?
How can the situation be addressed?

Many practitioners at the EOA conference recom-
mended transferring the whistleblower. “I’m not sure
that’s the best way to go,” says Tansey-Martens. It is the
other employees, after all, that have been violating the
company’s non-retaliation policy. It is they who should
be transferred.

But what if the whole department is ostracizing the
whistleblower? Surely everyone can’t be transferred?
In such an event, you transfer the ringleaders, Tansey-
Martens advises.

This is the sort of scenario that suggests a systemic
failure, adds Heard. What went wrong—so that the
employee had to report the wrongdoing externally?
Where exactly is the problem? This is where the “prob-
lem-solving” mentality might be applied. It might also
suggest the need for more employee training with
regard to internal retaliation.

A second scenario presented at the conference read
as follows:

An employee brings forward a very serious allega-

Continued on page 11

‘The fear of informal retaliation is
very real.’ Employees who raise con-
cerns can get cut out of projects;
sometimes they are ostracized by their
co-workers.
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In the past few years many companies have undertaken major structural
compliance and ethics (C&E) program revisions, largely in response to the Sarbanes-
Oxley Act, stock exchange listing requirements, and the revised corporate Sentenc-
ing Guidelines. When viewed collectively—which is how the boards and senior
management often see them—these recent legal reforms constituted an unprec-
edented imperative for rigorous C&E programs.

It seems unlikely, however, that other broad legal mandates of such sweeping
impact upon the C&E field will be issued in the near future. For instance, the
Securities and Exchange Commission’s policy on corporate fines announced in
January—while providing incentives for cooperation with government investiga-
tors—was (unfortunately) silent on the requirement of C&E programs.

I should add that legal directives for compliance programs in discrete areas of law
or business, such as the recent California statutes regarding sexual harassment
prevention and pharma company compliance programs, respectively, will probably
continue to be promulgated. But such limited mandates will presumably not
transform the legal landscape to the same extent that the Sarbanes-Oxley Act and the
revised Sentencing Guidelines did.

End of an era?
What are the implications of the apparent ending of the era of major C&E legal

reforms and the concomitant broad program-related revisions that they spawned?
Have we entered a time where the principal work of C&E officers will be to perform
largely administrative tasks?

I do not believe that this will be the case. Rather, the challenges for C&E
professionals could well be even greater in the near future than they were in the recent
past, because making “design changes” to programs as mandated by these new
standards has been relatively straightforward, whereas managing programs effec-
tively over the long haul may be difficult in many ways.

Additionally, the work of C&E professionals will also likely become even more
important than ever before, because, for a number of reasons, the costs of non-
compliance—both those imposed by the legal system (criminal fines and regulatory
sanctions, among others) and those of the marketplace—will probably increase with
time.

Size of criminal fines could keep growing
First, the revisions to the Sentencing Guidelines are designed to make it more

difficult to earn mitigation for a C&E program, which means that the overall size of

Risk-Based Compliance
Program Management

By Jeffrey M. Kaplan

Jeffrey M. Kaplan is a co-publisher
of ethikos, a partner in the Stier
Anderson, LLC law firm, and Chair
of the legal advisory board of Midi,
Inc.

The challenges
for compliance
and ethics profes-
sionals could
well be even
greater in the
near future than
they were in the
recent past.



March/April 20068 / ETHIKOS

criminal fines could well keep growing.
Second, the ongoing need to “send a message”—

what is called “general deterrence” in criminal law—
could cause penalties to continue to be raised, given the
logic in prosecutions that prior fines were evidently
insufficient to prevent the wrongdoing in question.

Third, the past few years has seen an escalation in
criminal enforcement activity on several fronts that had
long been largely dormant. In the U.S., the example set
by New York Attorney General Eliot Spitzer has in-
spired many other state attorneys general, as well as
state securities regulators, to adopt a more aggressive
stance toward business crime enforcement than was
ever the case before. Internationally, some other coun-
tries are starting to follow the U.S. approach of hard-
edged enforcement. For instance, the largest competi-
tion law fines in Canadian history were imposed earlier
this year.

Fourth, on top of all of these other legal trends,
because C&E programs have recently become part of
the operation of many companies to a greater extent
than ever before, the absence of serious compliance
efforts will likely be turned against companies (and their
directors and officers) in private litigation to an unprec-
edented degree. Among other things, less-than-good-
faith C&E programs could be used to prove reckless-
ness where such is relevant to a lawsuit, or to justify
punitive damages. Indeed, these arguments have al-
ready been made in recent cases.

Business consequences
Similarly, the business (as opposed to law-based)

consequences of non-compliance will likely continue
to increase. First, by virtue of the various corporate
meltdowns that have followed exposure of wrongdo-
ing, capital markets may be conditioned to react ad-
versely to C&E problems. (If, as was the case with one

major mutual fund complex, the failure to sell a large
position of Enron when troubles emerged led to a
massive lawsuit, what money manager wouldn’t con-
sider bailing out of a stock at the first hint of scandal?)

Second, due to recent reforms at many large compa-
nies regarding ethical behavior of suppliers and other
types of third parties, the commercial harm that busi-
nesses can expect from scandals has become, in effect,
institutionalized, meaning that, more than ever, legal or
ethical transgressions will impact the bottom line.

Risk-based compliance management
What can C&E professionals do to protect their

companies in these trying times—that is, with escalating
risks but no headline-capturing C&E-related laws (such
as Sarbanes-Oxley) to keep the board and management
focused on the program? A prior article (“Check Ups for
Compliance and Ethics Programs,” ethikos, November/
December 2005) argued that external program assess-
ments could play a critical role in this regard.

In this issue, ethikos approaches the challenge from
the perspective of C&E program management, and
specifically on the need to focus on applying C&E
‘tools’ in a highly risk variable way.

This general idea is, of course, not new. It is
precisely what the revisions to the Guidelines require in
mandating risk assessments. It is also the approach
advocated by ethikos years before the Guidelines’
revisions. (See “Compliance Risk Analyses: Reasons
and Capacities for Wrongdoing,” ethikos, January/
February 2003; “Five Questions For A Risk Analysis,”
ethikos, May/June 2001; “Thinking Inside the Box:
Risk Analysis in Three Dimensions,” ethikos, Septem-
ber/October 2000.)

Yet, while many companies have conducted some
kinds of risk assessments, thorough, imaginative and
ongoing application of the Guidelines’ C&E program
elements—or ‘tools’—in a risk-based way is far from
universal. This failure could be especially harmful to
companies. After all, no company is prosecuted for not
having an effective C&E program generally. Rather, it
is prosecuted for specific violations of law (such as
price-fixing or corruption).

However, not all risk assessments are aimed at
understanding enough about how C&E tools—particu-
larly the new program elements mandated by the Guide-
lines revisions—can be effectively tailored to reduce
foreseeable violations of law in all pertinent areas.

The example set by New York Attorney
General Eliot Spitzer has inspired
many other state attorneys general to
adopt a more aggressive stance to-
ward business crime enforcement than
was ever the case before.
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Simply evaluating the likelihood and possible im-
pact of a given type of violation (as some assessments
appear to do) is plainly insufficient to meet the require-
ments of the Guidelines. One must also understand
enough about the possible cause of the violation—the
“why” as well as the “what”—to know how the program
elements can be deployed to increase the likelihood of
prevention or detection.

Additionally, because—to paraphrase the late Tip
O’Neill—many C&E risks are “local,” a risk assessment
must help identify specific program steps in a somewhat
granular way (by geography, business unit, function or
otherwise). Over time, the program should identify—
and manage—risk on an increasingly “micro” basis.

First step
The first step in managing risk is to assess risks in the

type of way that the Guidelines contemplate. In other
words, a risk assessment should be able to identify not
only what types of violations are of the greatest concern
as a general matter but also help to perform the follow-
ing types of functions, among others:

• Spot any need for revisions to C&E policies—at
the corporate level or more locally. For instance, in
some companies having gift giving/receiving policies
that vary by country can be of considerable benefit.

• Establish a C&E training and communications
plan that targets areas where employees do not under-
stand or fully appreciate what is expected of them.
Among other things, the assessment should identify
the specific messages that employees need to hear in
a risk-sensitive way, the best means for delivering
those messages (for instance, where a senior manager
should be the “messenger”), and the frequency with
which they should be delivered.

• Determine whether there is a need for risk-sensi-
tive assignments of responsibility, or additional re-
sources to prevent and detect given types of violations.
There are various dimensions to this. Some involve
staff, with the issue typically being whether sufficient
assignments of responsibility have been made in high-
risk areas such as export control or anti-corruption
law. Others will be focused on operations, with the
question being the extent to which assigned supervi-
sory oversight can amplify the program in given areas
of risk.

• Mitigate third-party-based risks through various
kinds of due diligence. It has long been the case that

many businesses fail to understand the C&E risks of
doing business with the wrong parties, whether they be
customers, suppliers, contractors, partners, agents or
others. While presumably more companies than ever
before now do background checks when hiring em-
ployees, too few engage in sufficient third-party due
diligence.

• Establish a C&E audit plan. In this respect, a
common grievance at companies is that they do not
know how to conduct compliance-related audits. Of-
ten, this is a reflection of the fact that they simply have
not assessed risks in a thorough or imaginative way.

• Develop risk-based C&E effectiveness metrics.
While there is, of course, a place for broad-program-
related measurements (such as the number of calls to
a concerns line or employee perceptions on the effi-
cacy of non-retaliation measures), metrics in discrete
areas of law are important, too. Some of these may be
obvious (particularly in areas such as environmental,
health and safety), whereas others are less so. But a
comprehensive risk assessment can provide the foun-
dation for the development of metrics of this kind.

Tools for using risk information
The second piece of a risk-based C&E management

approach is keeping track of risks and responses. While
there are many different means to do this, the minimum
requirements are a readily accessible system for keep-
ing track of a) risk-related information by legal subject
matter, and b) the use of the risk-variable tools (for the
most part, those described above).

With respect to the first, it is essential that risk
information not be limited to that which flows from the
formal risk assessment. Other means of gathering such
data—questions to the concerns line, issues raised in
certifications, discussions in live training sessions—can

Continued on page 20

Because C&E programs have become
part of the operation of many compa-
nies, the absence of serious compli-
ance efforts will likely be turned
against companies in private litiga-
tion to an unprecedented degree.
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The internal controls mandated by the Sarbanes-
Oxley Act impose a costly and unfair burden on smaller
companies. That is a complaint heard often, and in
December a proposal was made by an SEC advisory
panel to relax at least some of the rules for about four
fifths of public companies.

That would be a big mistake, however, according to
an assortment of Wall Street luminaries—or “financial
stars,” as the Wall Street Journal called them recently.
In a February 13th letter to federal regulators, the group,
which includes former SEC Chairman Arthur Levitt and
former Federal Reserve Chairman Paul Volcker, among
others, warned that such a rule relaxation was “mis-
guided” and “simply goes too far” in addressing the
concerns of small companies.

“In passing the Sarbanes-Oxley legislation, the
Congress adopted a reasonable approach to achieve
real reform, not just the appearance of reform,” the letter
said. “It would be unfortunate now if the SEC and [the
accounting oversight board] undercut the effectiveness
of congressional legislation through misguided regula-
tory action.”

The proposed exemption would free companies
with less than $700 million in stock-market value from
some requirements. Those with market values below
$125 million would be exempt from the rules entirely.
Critics have said that smaller companies cannot afford
to comply with the internal control rules in Section 404
of the act.

The letter writers, who also included Vanguard
Group founder John Bogle and former TIAA-CREF
chairman John Biggs, added, “When new accounting
and corporate fraud scandals develop, as they surely
will, people will ask who was responsible for a policy
decision resulting in such sweeping exemptions.”

Last May, in remarks at the Wharton School, then
Federal Reserve Board Chairman Alan Greenspan said
that the Sarbanes-Oxley Act was surprisingly effective.
“I’ve been just appalled by some of the practices that
some [companies] have been engaged in,” he said,
according to the Wall Street Journal (May 16, 2005).
“And I have been a strong supporter of a Sarbanes-
Oxley bill because I think it essentially directs where the
problem is, which is in the chief executive officer.”

“Companies run by people with high ethical stan-
dards arguably do not need detailed rules on how to act

in the long-run interest of shareholders and presumably
themselves,” said Greenspan. “But, regrettably, human
beings come as we are—some with enviable standards,
and others who continually seek to cut corners.”

The law currently requires all public companies to
have their internal controls validated each year by an
auditor to ensure that they are providing reliable finan-
cial reports and complying with regulations.

The SEC in 2003 estimated that compliance would
cost companies an average of $91,000 a year, but some
say this is vastly understated. Financial Executives
International, a professional organization, said compa-
nies with less than $100 million in market value ex-
pected to spend an average of $824,000 annually to
comply, according to Bloomberg News.

***

The revised Sentencing Guidelines for Organiza-
tions have encouraged corporate directors to be mind-
ful of compliance issues as never before. Not surpris-
ingly, the boards of more corporations have formed
compliance committees.

“A small but growing number of major corporations
are creating board-level compliance panels to oversee
how well their companies are obeying legal, regulatory,
and ethical requirements,” reported the Wall Street
Journal (January 9, 2006). Twenty-two S&P 500 com-
panies have board committees focused on legal and
compliance issues, up from 15 in 2003, according to an
analysis by recruiters Spencer Stuart.

“Board-level presentations ‘focus the attention of
management,’” said Scott Gilbert, chief compliance
officer of Marsh & McLennan. Such a committee is “a
very useful thing,” he told the Journal.

Some warn, however, that active compliance com-
mittees “must walk a fine line between monitoring and
meddling. And some governance experts consider them
unnecessary clones of the audit committee. ‘It could be
the sign of bad governance’ because ‘you’re duplicat-
ing efforts and creating the risk of somebody missing
information,’ says Joseph Grundfest, a Stanford Uni-
versity law professor. He serves on the board of Oracle
Corp., where the audit panel handles compliance.”

Corporate crises have sparked the creation of a
number of compliance committees, the article notes.
Scandal plagued American International Group (AIG)

Chronikos
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An ‘open’ workplace…Continued from page 6

tion of misconduct. The same employee recently
received a poor performance review and her manager
would like to have her terminated. The employee has
also brought forward allegations that her manager is
retaliating against her. How can the Ethics Office
manage the situation?

This scenario is one familiar to many ethics officers.
An employee may hold back “information” as a kind of
insurance policy against dismissal. What to do?

“You have to document poor performance” ahead
of time, says Tansey-Martens. “Managers hate to give
poor performance reviews,” but this is really necessary
if a company is to avoid this sort of squeeze play. An
investigating ethics officer is likely to ask: What have
past job reviews looked like? Along these lines,
whistleblowing might be integrated into performance
reviews too, e.g., “even though performance was below

average, the individual made a positive contribution by
reporting…..”

In conclusion, studies and surveys suggest that little
progress has been made in creating an open, non-
retaliatory workplace, says Heard, so the area is one that
“deserves more attention” on the part of organizations.

If there is one single thing that organizations should
do in this regard, adds Tansey-Martens, it is “develop a
decent training program for managers.” Companies that
have made such a commitment have seen improve-
ments with regard to employees’ perceptions of their
workplace. They are more likely to view it as ‘open and
non-retaliatory.’ !

Better to spell out what ‘in good faith’
means, i.e., that the employee believes
the information reported is truthful.

formed a Regulatory, Compliance and Legal Commit-
tee, for instance, headed by former New York City
Deputy Police Commissioner Stephen L. Hammerman.
Apria Health Care Group formed a compliance commit-
tee as part of the settlement of a whistleblower lawsuit.
And an October 2004 lawsuit by New York Attorney
General Eliot Spitzer charging Marsh & McLennan with
insurance bid-rigging, forced the establishment of that
company’s board compliance committee.

***

When General Electric Co. acquires a company, it
looks for potential compliance problems—including
violations of the Foreign Corrupt Practices Act.

In 2004, when it was in the process of acquiring
InVision Technologies, a maker of bomb-detection
equipment, for instance, it discovered that the Califor-
nia company “may have been making improper pay-
ments to obtain business in Thailand,” noted the Wall
Street Journal in a November 28, 2005 article. “GE
alerted U.S. regulators, and InVision eventually agreed
to pay $2.2 million in fines and disgorged profits as part
of a settlement with the Justice Department and the
Securities and Exchange Commission, without admit-
ting wrongdoing.”

Chronikos
Once the acquisition was completed, GE embarked

on a “quicker than usual” compliance training program
for the new InVision employees, according to the
Journal. “At the same time, GE also re-screened outsid-
ers doing business with InVision, ‘asking them pesky
and intrusive questions,’ Mr. [Jon] Graham [GE’s vice
president of legal policy] says. Some InVision employ-
ees were dismissed, and GE also dropped some of
InVision’s distributors, he says.”

***

In January, the Ethics Officer Association officially
changed its name to the Ethics and Compliance Officer
Association (ECOA). “The change in our name reflects
the changing world in which we work,” observed the
Waltham, Massachusetts-based association, which has
more than 1,200 members. It noted the worldwide
“ethics, compliance, governance and social responsi-
bility demands on our members and their organiza-
tions…. Given this reality, the Board carefully consid-
ered whether our name accurately reflected our mem-
bership and its needs. It became increasingly evident
that our name needed to catch up with what we have
become—the largest global association of ethics and
compliance professionals.” !
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By Emily Layzer Sherwood

There’s not an ethics officer in America today who is not intimately familiar with
the federal Sentencing Guidelines for Organizations (FSGO) and their seminal impact
on corporate compliance and ethics programs. But in the absence of governing law,
what’s an international financial institution to do?

“These unusual organizations, the international financial institutions, have all
created ethics programs, but they don’t have the luxury and support of a single legal
system,” explains Joan Dubinsky, the International Monetary Fund’s (IMF) ethics
officer. “So when you don’t have that legal system, whether it’s guidance or statute
or case law…when you’re creating almost from whole cloth—a blank slate—what do
you create in the area of ethics?”

That is precisely the challenge facing the 30-40 international financial institutions
(IFIs), including not only the IMF and its sister organization, the World Bank, but also
such regional banks as the Asian Development Bank (ADB) and Inter-American
Development Bank (IDB), in creating comprehensive ethics programs for their
employees.

No superordinate structure
Because there’s no superordinate structure governing the IFIs, “you can’t ever

appeal to ‘the law’—because whose law is it? We have 184 member nations, and all
of their laws and their systems are valid…There’s not even universal agreement on
what ethics means,” explains Dubinsky.

Adds Chris de Cooker, a Paris-based expert on international administrative law
and editor of the 2005 book, Accountability, Investigation, and Due Process in
International Organizations (Leiden; Boston: Martinus Nijhoff, 2005), “There are
tremendous differences in cultural approaches.… If you look at Europe, we started
this whole exercise in creating codes of behavior as a means of empowerment. It went
hand in hand with giving more responsibility to lower-level civil servants, explaining
to them what was expected of them in positive terms. We don’t say, ‘You’re
accountable and liable,’ and then in a given situation, turn around and say, ‘I got you!’
In the US-based international organizations, on the other hand, the trend was coming
from an anti-corruption, anti-fraud drive.”

The end result, explains Dubinsky, is that IFIs “have to create their own world of
policies that have the force of their own organic law, because they can’t go anywhere
else.”

A slower beginning
Without a template to help guide the process, IFIs have gotten off to a slower start

in instituting full-fledged ethics programs than many of their corporate counterparts,

In the Absence of Governing Law,
International Financial Institutions
Create Their Own Ethics Programs

Emily Layzer Sherwood, a writer
based in Scarsdale, New York, is a
contributing editor of ethikos.

‘When you’re
creating almost
from whole
cloth—a blank
slate—what do
you create in the
area of ethics?’
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despite the fact that these multinational organizations
employ thousands of staff in decentralized locations
around the world and dispense billions of dollars in
public funds. The Washington, D.C.-based World Bank,
with more than 10,000 employees operating in 109
country offices, was the first IFI to create an ethics office
in the late nineties; the job function is split into two
offices: one for internal investigations, the other for
education and training. The IMF, with just under 3,000
employees, created its ethics office in February 2000
and continues to fund it as a part-time job. Originally
focused exclusively on investigations into employee
misconduct, IMF’s Dubinsky has since responded to a
rapidly increasing employee demand for advice, coun-
seling, education, and training on ethics and compli-
ance issues.

Others lag farther behind
World Bank and IMF notwithstanding, other inter-

national organizations lag far behind in creating com-
prehensive ethics programs. Despite heated contro-
versy among national leaders attending the 2005 World
Summit, the United Nations (UN) formally established
its first ethics office on January 1, 2006 to serve its
29,000 worldwide personnel. The office will operate as
a referral system for staff with problems or complaints
and provide awareness training on ethics issues. (The
UN’s Office of Internal Oversight Services already
handles internal compliance investigations.) Plans for
ethics offices at the IDB and Pan American Health
Organization (PAHO) are still on the drawing board.

There are lots of good reasons why IFIs should have
robust ethics programs. For one thing, staff members
share a unique set of employment conditions. About 75
percent of the Washington, DC-based IMF’s employees
are on an international type of visa, called G-4, granted
by the State Department. If they lose their position at the
Fund for any reason, they automatically lose their visas
and must return to their country of origin.

“So the stakes become so much higher for how you
conduct internal investigations, how specific must you
be—how court-like in some ways—because there is no
other chance,” explains Dubinsky. “That means that
sometimes matters that should be fairly straightforward
can escalate very quickly, because from the staff
member’s perspective, this is the one chance to say,
‘This is what happened and here are my facts.’”

If the employee is indeed found to have committed

misconduct, and if the organization terminates his or her
employment, that employee “cannot challenge that
termination in any court in any country in the
globe….Where the results are as significant as these—
loss of job, loss of recourse, and loss of home—we are
ethically obligated to provide a very high level of
substantive and procedural due process rights,” adds
Dubinsky.

Because of their diplomatic status, international
governmental officials are immune from the judicial
process while performing their jobs. “Although offi-
cials do not have immunity with respect to their personal
conduct outside the workplace, the immunity of the
organization may have the unintended effect of insulat-
ing that conduct from the reach of the legal system,”
notes Joan S. Powers, Assistant General Counsel of the
IMF, in her article, “Overview of the Rules of Conduct
and Ethics at the IMF.”1 Thus, for example, the IMF is
authorized to take disciplinary action if an employee
fails to meet private legal obligations.

Moreover, “international civil servants are held to a
higher standard and to some rather special rules that
would not typically apply in the private sector…[which
is] a consequence of the special nature of international
organizations and the fact that they must be non-
political and above reproach in the manner in which
they and their staffs conduct themselves,” argues Pow-
ers.2 Because international employees must demon-
strate complete and utter independence, without the
slightest hint of allegiance to any country or political
party lest that be interpreted as favoritism, the IMF’s
Rules and Regulations specifically articulate that “per-
sons on the staff of the Fund…shall avoid any action or
pronouncement, either in their own country or else-
where, that would not be in keeping with their position
as international civil servants.”3

IMF employees are similarly prevented from ex-
pressing personal views in public without prior clear-
ance, for fear of embarrassment to the organization
should the individual’s personal views be attributed to

‘You can’t ever appeal to the law—
because whose law is it? We have 184
member nations, and all of their laws
and their systems are valid.…’
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the organization itself. “I spend a great deal of ethics
advisory time with staff when they encounter a situation
where they think the Fund’s expectations [in this area]
are either too limiting or too liberal,” explains Dubinsky.

More financial disclosure?
One employment issue that IMF is re-examining—

deemed “controversial” by Dubinsky—is whether to be
more proactive on requiring employees to disclose their
personal investments, without invading their privacy
rights. Although the Fund requires annual disclosure of
financial investments for their nearly 400 top-level
staff, they are not required to disclose outside interests,
honoraria, service on boards, or similar endeavors.

“Should we be looking at these other aspects of
conflict-of-interest prevention, apart from the finan-
cial?” ponders Dubinsky. (The Fund prohibits employ-
ees from short-term trading in gold, foreign currencies,
and closely related financial instruments for speculative
purposes, and from disclosing, or using for personal
financial gain, confidential information to which they
have access at the IMF.)

Perhaps the most universally acknowledged short-
coming of most IFI ethics programs is the inadequacy of
whistleblower protection policies. In a scathing report
issued in July 2004, the Washington, D.C.-based Gov-
ernment Accountability Project (GAP), a nonprofit,
public interest law firm dedicated to whistleblower
advocacy, found “substantial deficiencies” in
whistleblower protections at four multilateral develop-
ment banks (MDBs): the World Bank, ADB, IDB, and
the European Bank for Reconstruction and Develop-
ment (EBRD). In particular, GAP cited the following
eight shortcomings:4

• The banks’ existing whistleblower policies only
cover internal disclosures; external disclosures are not
protected, even those made by witnesses to third-party
citizen complaint mechanisms. In fact, the banks

prohibit external disclosures that could be detrimental
to the banks, including disclosures to law enforcement
agencies and legislatures of member nations.

• With the exception of the World Bank, the exist-
ence and quality of confidential hotlines are unpredict-
able and unreliable.

• None of the banks studied offered independent
due process. All of them limit enforcement of em-
ployee rights to in-house grievance hearings, poten-
tially tainted by conflicts of interest because the defen-
dant institution acts as judge and jury.

• The banks fail to support stated promises of
protection with enforceable rights. While the World
Bank adopts them on paper for informal investiga-
tions, its Administrative Tribunal consistently ignores
such rights in formal hearings.

• Whistleblowers appear to lose even when they
win because none of the banks has a record of return-
ing them to their jobs, even when they prove that their
removal was illegal. In practice, the banks limit relief
to financial compensation, which is small comfort to
an employee deported for losing MDB employment.

• With anecdotal exceptions, the MDBs have no
record of protecting whistleblowers who rely on the
MDBs’ existing protections.

• MDB policies do not have credibility with would-
be whistleblowers. As a result, many would-be
whistleblowers remain silent about the fraud and mis-
management they have witnessed.

• The banks fail to protect parties and witnesses
who participate in the newly-created citizen complaint
mechanisms. The MDBs created these mechanisms to
give individuals who are negatively impacted by a
bank loan decision the chance to challenge that deci-
sion.

Simply put, there’s “no confidentiality, no indepen-
dent investigation, retaliation is tolerated, and the retali-
ator can be immune…You can’t get justice in that
model,” says Melanie Olivieri, GAP’s International
Program Director. (Attempts to reach the World Bank
and several other IFIs for comment on this subject were
unavailing.)

And, though not targeted by GAP, the IMF is
examining its own policy in this area, which does not
allow anonymous complaints because they are deemed
“too unreliable.”5 “Best practice throughout the globe is
to have a whistleblower policy,” admits Dubinsky.

With the exception of the World Bank,
the existence and quality of confiden-
tial hotlines are unpredictable and
unreliable, said the Government Ac-
countability Project.
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Perhaps the most universally acknowl-
edged shortcoming of most IFI ethics
programs is the inadequacy of
whistleblower protection policies.

Whistleblower advocacy groups like GAP are heart-
ened by two recent developments. On January 1, 2006,
concurrent with the establishment of its new ethics
office, the UN issued a highly touted whistleblower
protection and anti-retaliation policy, hailed by GAP as
“the gold standard for freedom of speech at interna-
tional organizations.”6

The UN reforms, issued on the heels of its widely
publicized firing (and ultimate reinstatement) of Dr.
Andrew Thomson after he co-authored a book that
exposed widespread sexual and other abuses by UN
peacekeeping forces, “are based on best practice from
current whistleblower laws,” according to Olivieri.
Though certain structural reforms key to providing the
independent enforcement promised in the document
must await UN General Assembly action later this year,
“this new policy signals the direction of reform for all
Specialized Agencies of the United Nations, specifi-
cally the World Bank and, by extension, other multilat-
eral development banks,” contends Olivieri.7

In a second breakthrough for whistleblower advo-
cates, U.S. legislation passed in November 2005 as part

of an appropriations bill for MDBs includes greater
transparency and accountability standards for these
international banks. “These new policy commitments
are a signal that the United States is prepared to lead
other governments to similarly endorse protections for
whistleblowers serving the public interest,” said Olivieri.
“Now the challenge begins: Convincing the banks to
honestly implement this paper victory.”8

Olivieri and others remain concerned that the World
Bank, which received a still-unreleased internal report
in April 2005 by American University Law Professor
Robert Vaughn providing a blueprint for an overhaul

Continued on page 20

The Vaughn Report
On February 10, 2006, the Government Ac-

countability Project (GAP) released the “Vaughn
Report,” commissioned and received by the World
Bank in the spring of 2005 (but heretofore unreleased
by the World Bank) as a blueprint for improving that
institution’s whistleblower protection policies. Of the
22 major recommendations that American Univer-
sity Law School professor Robert Vaughn recom-
mends, the following are on GAP’s list of “most
imperative to align the World Bank and MDBs with
international best practice”:

• Whistleblower protection should extend to all
bank staff, including former and temporary em-
ployees, consultants and contractors.

• Employees must have the ability to report
directly to multiple authorities, including the bank’s
board.

• The independence of the bank’s investigative
unit, the Department of Institutional Integrity (INT),
must be ensured by having it report directly to the

bank board and subject to external evaluation.
• Criteria for protected disclosures and prohib-

ited retaliation must be standardized based on exist-
ing and tested U.S. and international norms.

• Standards of proof of retaliation must be
adopted and applied placing the burden on the bank
to prove that its representatives have not retaliated
when whistleblowers report harassment and profes-
sional reprisal.

• Due process rights must be accessible and
enforceable. In the absence of a credible and bind-
ing internal adjudicatory alternative, access to an
external adjudicative body separate from the bank
is necessary to pursue claims of retaliation  for
whistleblowing. Until such a forum is available,
current administrative conflict resolution mecha-
nisms must be reformed to operate on due process
norms and must be given the power to issue “make
whole” remedies, including special attention to the
unique vulnerabilities of visa holders. !
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Ethics and compliance receive some serious attention at TAP Pharmaceutical
Products Inc. (Lake Forest, IL). How could it be otherwise? In 2001, the company
reached an $885 million settlement with the Department of Justice (DOJ) to resolve
allegations of inappropriate marketing and pricing of its drug Lupron. That experi-
ence marked the company.

Yet TAP Pharmaceutical also believes that “good ethics and compliance is good
business, and that we can still have fun in the process,” says L. Stephan Vincze, the
company’s vice president of ethics and compliance.  To this end, the company holds
contests each year in its home office. Departments compete in their knowledge of
ethics and compliance—Marketing versus Finance, for example. Each month, too, the
company conducts an “Ethics & Compliance LIVE” audio conference that is built
around a Larry King-type format.

The idea is to “show a little levity,” says Vincze, who joined the company in
September 2001, four days before the DOJ settlement was finalized.

A joint venture
TAP Pharmaceutical is a joint venture between Abbott Laboratories, headquar-

tered in Abbott Park, Illinois, and Takeda Chemical Industries, Ltd. of Osaka, Japan.
TAP markets Lupron Depot, used to treat prostrate cancer, and Prevacid, for acid
reflux and ulcers, among other products.

The “Ethics & Compliance LIVE” audio conference, which features the Ethics
and Compliance (E&C) team, as well as guest speakers, is held on the first Friday of
every month. It is for managers in the field, principally the sales force. The company
has 3,200 employees, two-thirds of whom are in the field, so TAP is constantly
searching for new ways to ‘touch’ them with ethics and compliance. The company
realizes that mid-level managers often represent the ‘tipping point’ when it comes
E&C. If they feel threatened, the ethics message simply won’t “get drilled down,” says
Vincze.

Overcoming the fear factor
Given the company’s history, there is a certain ‘fear factor’ regarding compliance,

something “that you need to get past,” observes Vincze. Thus, the E&C staff tries to
make itself as non-threatening as possible. Vincze, or another senior manager, hosts
the audio conference, seated at a table with a speaker phone. He is joined by guests
from functional areas like legal, finance or R&D. The guests offer insights, and then

TAP Pharma Isn’t Afraid
To Show ‘A Little Levity’

By Andrew Singer

‘Fear’ has been
done in the ethics
and compliance
sphere. You trans-
gress, you will be
punished. ‘We
need to work more
on [self] interest.’



March/April 2006  / 17ETHIKOS

they open up the phones for questions. A senior finance
manager talked about expense reporting recently. The
company’s helpline manager has made an appearance.
The aim is to provide more clarity in some of these more
problematic E&C areas.

The company makes it clear that they want callers to
talk more broadly about issues rather than specific
cases. If an individual has a question about his or her
particular situation, that person is encouraged to pursue
it off-line.

An interactive ethics game
TAP worked with the Hildebrand Creative Group to

develop its interactive ethics and compliance software
game called “Rocked or Shocked?”™. Contests are
held annually at the home office, as well as at the
company’s annual sales meeting. The home-office com-
petitions, conducted during the summer when things
are slower, typically involve five functional teams,
including representatives from Finance, R&D, Market-
ing, and the President’s Office. At the sales meeting,
field forces compete, such as East, West and Managed
Markets. The idea, according to Vincze, is that teams
need to work together to deal with E&C questions.
Collaboration is not cheating.

In the home office competition, the Marketing
department was victorious in the contest’s first year.
The Finance department prevailed in the most recent
round. Things can get competitive. “You get vice
presidents rallying their troops,” says Vincze. i.e.,
“We’ve got to show Marketing that we know our stuff.”
Everyone is eligible to play, from administrative assis-
tants to vice presidents.

This is separate and distinct from TAP’s three hours
of ethics and compliance training that is required of all
employees, and the four hours of training required for
new employees.

TAP has licensed a generic version of its game that
is available for a “nominal licensing fee.” Pfizer,
Schering-Plough, Wal-Mart and U.S. Food Service have
purchased it. The game cost TAP somewhere in the
“five figures” range to develop; a typical licensing fee
is $5,985. A demo version is accessible at http://
www.rockedorshocked.com/.

According to the TAP website: “In its very first
installation, the original experience at TAP engaged
more than 750 salespeople out of a possible 1,200
attendees in just two-and-half days at their national sales

meeting.”

Creating a brand
Overall, the ethics and compliance office’s aim is to

“create a theme and a brand,” says Vincze. The
company’s commitment to integrity and ethics is called
“Acting on Our Values ™,” or AOV, and TAP has
developed a seal on this theme. There is merit in using
“sound sales and marketing techniques to sell E&C to
marketing people,” in Vincze’s view. The company
tries to show the business value of good, sound business
practices. Once you establish your professional cred-
ibility, your character, your knowledge, there’s a higher
likelihood that you will be valued as an appropriate
medical resource and your products used, the company
tells its salespeople.

There’s a danger of over-selling this, Vincze notes.
One’s integrity won’t be the thing that closes a deal, “but
it will be part of the overall mosaic,” particularly in a
time of public distrust and intense regulatory scrutiny.

In terms of communicating the message, you can do
it conventionally, through Powerpoint presentations,
“and hit them over the head with it,” figuratively
speaking, “but people get numb to that….You have to
make them want to do it.” Better to appeal to their self
interest.

Hence the company’s Striking the Balance award.
“It’s only given in special circumstances to recognize
those people who pro-actively took the initiative to
come up with a business and compliance solution that
affects the company as a whole.” It’s meant to encour-
age people to come forward to solve problems. Vincze
and TAP’s President co-present the awards annually at
a company meeting called the State of TAP. Recipients
receive a large, engraved crystal award and a $500
check.

The award was first presented about three years ago
for suggested improvements to the company’s
‘preceptorship’ program. This is a program that allows
a sales rep to spend time with a physician—to ‘shadow’

TAP Pharmaceutical believes that
‘good ethics and compliance is good
business, and that we can still have
fun in the process.’
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BP’s Code Rollout . . . Continued from page 3
From rap songs to skits to ‘battle of
the bands,’ employees found inno-
vative ways to experience, and cel-
ebrate code rollout.

the physician for a day, as it were—to better understand
how the doctor makes clinical decisions. The idea is that
the experience can help the sales reps to better under-
stand how to position the company’s products. Tradi-
tionally, a physician was paid for his time with money
or gifts.

But regulators became concerned about this prac-
tice. In May 2003, the Office of Inspector General of the
Department of Health and Human Services published
its “OIG Compliance Program Guidance for Pharma-
ceutical Manufacturers,” for instance, in which it noted
that while “preceptor or ‘shadowing’ services” could be
“potentially beneficial, they also pose a risk of fraud and
abuse.” There was the potential for a quid pro quo, i.e.,
because the physician was being paid, he or she might
prescribe more of the sales rep’s drugs.

What to do? TAP considered eliminating
preceptorships entirely. But then two sales managers
approached Vincze with an idea. Why not limit
preceptorships to clinical procedures only, and elimi-
nate any money changing hands. A good physician
likes to share his/her professional knowledge, after all,
and that physician might be willing to work with sales
reps on this basis alone. It was tried and it worked. “A
balance was struck,” notes Vincze. This became the first
Striking the Balance award. For their contribution, the
two sales managers were awarded $500 each.

Offering ‘spot awards’
The company also makes “spot awards” through

the year. These are a “more intermediate monetary
award.” Again the thinking is: If you develop a solution,
something noteworthy, then it is good for the company,
and good for you.

 Many companies try to promote ethics and compli-
ance using both the carrot and the stick, notes Vincze,
but historically the ‘stick’ has gotten more play. This
can get a company only so far, in his view. “It’s all about
providing incentives to people to make choices.”

The federal government awards companies credits
for reduced pollution emissions, notes Vincze. If that
works in the environmental sphere, why not offer
something similar for companies with effective ethics
and compliance activities? The problem, of course, is
how to measure ethics and compliance excellence. It
isn’t easily quantifiable, like nitrous oxide emissions.
But the overall concept seems valid.

Much is to be said for “framing ethics in a positive
way,” continues Vincze, but he cautions, “You still
have to be grounded in a certain level of gravitas.”
There has to be a certain “balance” to the ‘fun’ side,
otherwise it can devolve into mere silliness—“and
that’s fatal.” Indeed, “it’s all about balance and credibil-
ity” if ethics is to be “woven into the daily fabric of
operations.”

A former Marine Corps officer, Vincze quotes
Napoleon: “Men are moved by two levers only—fear
and [self] interest.”

“‘Fear’ has been done” in the ethics and compliance
sphere, he notes. You transgress, you will be punished.
“We need to work more on interest.” !

Each month the company conducts an
‘Ethics & Compliance LIVE’ audio
conference that is built around a
Larry King-type format.

• Offer variety,  and customize, customize,
customize

Because people learn in different ways—some vi-
sually, some aurally, some by interaction—we crafted
a multi-media offering of training and communication
tools to be used by our CEL network, including
posters, websites, brochures, scenarios, slides, videos,
e-learning and the ethics game described above. We
did many of these in our 10 core languages.

Again, our CEL network was the engine that took
these tools and applied them in ways most appropriate
for their teams. We also worked with CELs to custom-
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side consultant found that 99 percent of more than
3,000 employees randomly surveyed across the globe
were aware of the Code. I’m told that this is considered
“nearly universal” since the final 1-2 percent are either
new joiners, in transition, or on leave.

Creative engagement to win hearts and minds of
employees is just a start. It is the way in which you bring
your customers into the storefront to sample your
wares. Of course, if customers visit a store and don’t
like the products, or how they are treated, then they
won’t come back—and after that no amount of market-
ing, exciting new products or promotional deals will
make a drop of difference. You’ve lost your customers.
It’s the same with a new company code of conduct.

And one last observation: Employee engagement
doesn’t stop after launch. The trick is to continue
communicating, training, and engaging throughout the
year, and from year to year, in a manner that brings fresh
messages to your employee population, and that reso-
nates and rises above the other ‘corporate noise.’

Integrity. It’s a message well worth the considerable
planning, time and effort needed to win and to keep
your employees’ hearts and minds.  !

One final note: One of BP’s core rollout tools was
its“launch video,” a 12-minute montage with key mes-
sages from John Browne, BP’s group chief executive,
four of BP’s most senior leaders and the author, com-
bined with scenarios from each of the principal code
sections and comments from a diverse group of BP
employees. Offered in 10 core languages, the video won
a finalist certificate at the New York Film and Video
Festival and is the most downloaded/requested video in
BP history.

So a successful launch of a code
is only the beginning of the journey.
This article doesn’t address the
“harder edge of the code”—all the
other critical elements that are re-
quired to make a code live and
breathe in an organization, and to
embed a real culture of integrity into
how business is conducted by indi-
vidual employees. This requires,
among other things, active and vis-
ible senior leadership commitment;
consistent enforcement and perfor-
mance alignment; continued train-
ing and communication; compli-
ance risk assessment and planning;
and mechanisms to monitor and
measure performance and effective-
ness.

An independent survey conducted by
an outside consultant found that 99
percent of more than 3,000 employees
randomly surveyed across the globe
were aware of the Code.

ize the tools in a manner
that preserved the key
messages, but which
would resonate with their
particular employees.

And how did we do?
At the end of the year, our
annual certification pro-
cess confirmed that the
businesses had communi-
cated the Code to 98 per-
cent of their teams. Sepa-
rately, an independent sur-
vey conducted by an out-
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Risk-Based Compliance. . . Continued from page 9

be equally revealing for these purposes. The key for the
C&E officer is to ensure that those with risk information
recognize what it is and be instructed to forward it.

With respect to the use of risk-variable tools, the
task is to maintain information about how they are being
deployed or developed—as well as ideas for the future.
This will (ideally) ensure that nothing falls through the
cracks. And, particularly for large, complex organiza-
tions, it can also be a means for helping ensure that the
best C&E practices in one part of the company are
adapted where appropriate in other parts.

The final piece: risk-based reporting
The third part of a risk-based C&E program is using

the information to structure reports to senior manage-
ment and the board of directors (or applicable board
committee). Doing so serves a number of purposes.

First, it can increase the meaningfulness of board
program oversight. Put simply, without risk-related
information, it is difficult for directors to know if the
C&E program oversight is sound.

Second, such reporting can help senior managers
ensure the effectiveness of the program, as they are now
required to do under the revised Guidelines. The oft-
heard complaint of executives is that given their other
responsibilities, it is difficult to perform this “new job”
(see “The Boss’s New Job: Ensuring Compliance Pro-
gram Effectiveness,” ethikos, May/June 2005) to any
significant degree.

But with readily available information showing
what the risks are and where the company stands in
responding to the risks, senior managers can perform a
vital role in ensuring that—whether due to lack of
resources, “jurisdictional” challenges or simple over-
sight—nothing of significance is missing from the C&E
effort.

Finally, such reporting will help reduce the likeli-
hood that the C&E officer—and the program itself—is
marginalized over time. At many companies, there is a
danger that once the structural reforms necessitated by
the letter of the Guidelines have been implemented,
attention will be turned elsewhere, based on the false
notion that the C&E battle has been won.

In fact, at many companies the real effort has just
begun, and by keeping the notion of risks and responses
front and center, C&E officers can help maintain the
effectiveness of their companies’ programs, reducing
the risks of legal and business harm that will almost
certainly continue to mount. !

of its whistleblower program (see sidebar on page 15),
is stalling on the much-needed reforms. “The bank says
they’re working on it. But you can’t have transparency
reform if you’re doing it in secret,” reasons Olivieri.

Cautiously, painstakingly, and a trifle unwillingly
in some cases, the international financial institutions are
moving ahead in their implementation of best practice
ethics policies. “Most organizations are very, very
scared. They have seen how you can get exposed very
violently, so they have all made major efforts to im-
prove their systems,” concludes De Cooker. It remains
to be seen whether the impact of U.S. law and moral

suasion will be enough to guide them the rest of the way.
Footnotes:
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crecy: A Status Report on Freedom of Speech at the Multilateral Devel-
opment Banks. Overview of Findings, Recommendations and Next
Steps,” Washington, D.C., July 8, 2004.
5 Op Cit
6 Government Accountability Project, “U.N. Issues Groundbreaking
Whistleblower Policy,” Washington, D.C., December 20, 2005.
7 Ibid
8 Government Accountability Project, “GAP Praises New MDB
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Making ‘design changes’ to programs
as mandated by the new standards has
been relatively straightforward. Man-
aging programs effectively over the
long haul may be more difficult.


