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Nowadays, doing the right thing may pay off — literally — at some firms.  

New whistle-blower bounties mandated under Dodd-Frank and proposed regulations that some 
say would encourage employees to bypass internal compliance programs in favor of going 
straight to regulators are leading a growing number of firms to consider more explicitly tying 
compensation to ethical behavior.  

A number of chief ethics and compliance officers are considering offering internal awards and 
incentives to counter the Dodd-Frank bounty provision because they fear the law will undermine 
employees’  willingness  to  address  concerns  in-house, says Donna Boehme, principal at 
consulting firm Compliance Strategists and former BP global ethics and compliance officer. 

Dodd-Frank  and  the  SEC’s  proposed  whistle-blower  rules  have  “stepped  up  the  conversation  
around  incentives,”  Boehme  says.  The  law  provides  that  whistle-blowers with original 
information leading to a successful enforcement action with sanctions of at least $1 million can 
get 10% to 30% of those penalties.  

In order to encourage employees to use internal reporting mechanisms, says Erika Kelton, an 
attorney at Phillips & Cohen,  “some  companies  are  saying,  ‘It’s  a  positive  to  avail  yourself  of  
this  mechanism,  and  something  we  will  factor  in  in  terms  of  your  bonus  compensation.’”   

One metric companies are using in incentivizing ethical behavior is reporting noncompliant 
conduct internally, Kelton says. (Phillips & Cohen represents whistle-blowers exclusively; 
Kelton  says  she’s  learned  of  these  changes  at  conferences  and  through  the  compliance  
community.) 

Prudential Financial is considering awarding bounties to whistle-blowers, according to Ann 
Kappler, VP and chief legal officer for corporate services, as reported in Dow Jones. Kappler 
told attendees of a recent Practising Law Institute conference that many companies are 
considering similar internal bounty programs.  



The  SEC’s  proposed  rules encourage employees to go first to their internal compliance 
departments to report potential violations of the law, but the agency does not require that they do 
so. The mutual fund industry and many operating companies have strongly opposed the proposed 
rules because of fears that bounty-seeking employees will go directly to the SEC, rather than first 
trying to resolve problems internally.  

Yet perhaps the biggest concern for employees who want to report potential violations has been 
that if they use internal compliance processes to do so, they risk retaliation, sometimes in the 
form of losing their jobs. In fact, a 2008 KPMG survey of roughly 5,000 U.S. employees found 
that only about 50% believe they would be protected from retaliation if they reported 
wrongdoing to management. A study by the Ethics Resource Center found that about 40% of 
employees who witness fraud or misconduct do not report it.  

Still,  some  think  internal  bounties  are  not  a  good  idea.  Compliance  Strategist’s  Boehme  says  she  
does not think bounties for reporting potential violations are the most effective way to promote 
ethical  behavior.  “[T]hey  should  consider  a  broad  institutionalized  acknowledgment  of  the  value  
of ethical leadership, especially in the way that they hire, retain, promote, evaluate and reward 
employees,”  she  says.  Ideally,  “ethical  leadership  behaviors”  — such as creating a safe 
environment to raise concerns and supporting the compliance program with training and 
investigation — should be part of the performance evaluation process, Boehme says.  

Thomas Quaadman, executive director of the Center for Capital Markets at the U.S. Chamber of 
Commerce, says business cannot compete with government in this area. Potential whistle-
blowers  can  get  more  money  from  regulators,  he  says.  “So  who  are  you  going  to  go  with?”  he  
asks. 

The chamber has been advocating making the SEC whistle-blower  program  work  “in  
conjunction  with  corporate  compliance  programs  because  we  don’t  think  the  two  should  be  
mutually  exclusive,”  says  Quaadman.  “Our  concern  about  the  Dodd-Frank whistle-blower 
provisions is that they throw the system out  of  balance.” 

Others say asset managers are not considering internal bounties because they have far too many 
other pressing regulatory concerns stemming from Dodd-Frank and are waiting until the SEC 
finalizes its whistle-blower rules, which it is scheduled  to  do  next  month.  It’s  uncertain  whether  
that  deadline  will  be  postponed  given  the  agency’s  ongoing  budget  restraints.   

“I’d  say  it’s  incredibly  early  in  the  process  to  start  discussing  formulating  incentives  programs  to  
coax employees to be more active in  identifying  problematic  situations,”  says  Walter  Zebrowski,  
chairman of the Regulatory Compliance Association and CIO of private equity firm Hedgemony 
Partners. Those in the strategizing phase are plaintiff's attorneys who are seeking ways to utilize 
the whistle-blower laws to generate revenues for their firms, he adds.  

Indeed, at least two major plaintiff's firms — Milberg and Bernstein Liebhard — have said 
they are expanding their whistle-blower practices since Dodd-Frank was passed.  
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Others  note  that  the  SEC’s  proposed  rules  underline  that  the  agency,  as  part  of  its  new  whistle-
blower reporting regime, will recognize and encourage credible internal reporting systems.  

“I  think  companies  are  well  advised  to  take  steps  now  to  ensure  that  internal  reporting  systems  
pass  muster,”  says  Stephen  Crimmins,  partner  at  K&L Gates.  

Of course the biggest question is where the SEC will come out in its final rules. Crimmins says 
he  believes  the  SEC  will  realize  it  needs  an  “escape  valve”  so  that  employees  always  have  the  
option to go to the SEC when their internal reporting programs are not credible and in good faith.  

On the other hand, the agency will want to recognize effective internal compliance systems and 
provide  appropriate  mechanisms  to  encourage  employees  to  use  those  systems.  Part  of  the  SEC’s  
difficulty in crafting the final rules will be to distinguish or define credible versus not credible 
compliance programs, says Crimmins.  

 


