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OECD Adds Three Key Words To 
Its Anti-Bribery Recommendations 

By Donna Boehme and Joseph E. Murphy

The quiet inclu-
sion of ‘ethics 
and compliance’ 
into newly issued 
recommenda-
tions marks a 
dramatic inter-
national recogni-
tion of the critical 
need for compli-
ance and ethics 
programs.

Something remarkable transpired in Paris on Dec. 9, 2009—a development that 
should be on the radar screen of all boards of directors of multinationals. The occasion 
was a high-level symposium marking the 10th anniversary of the Organization for Eco-
nomic Cooperation and Development (OECD) Anti-bribery Convention’s taking effect. 
At this event, the quiet inclusion of three words—“ethics and compliance”—into newly 
issued anticorruption recommendations  marked a dramatic international recognition of 
the critical need for proactive compliance and ethics programs for companies both small 
and large, around the world. 

As observers of international diplomacy know, it is extraordi-
narily difficult to get 38 nations (the world’s 30 most economically 
developed democracies, plus eight other Convention signatories) 
to agree on anything, much less the recommended behavior of 
companies to avoid bribery and corruption of foreign officials. 
For many of the member nations, the idea of their governments 
proactively promoting compliance and ethics programs to combat 
bribery is a new concept.  Even in countries like the United States, 
which have pioneered some such efforts, the recommendations 
challenge governments to do more. 

For this reason, the recent Recommendation of the Council 
for Further Combating Bribery of Foreign Public Officials in International Business 
Transactions (the “Recommendations”) is a striking declaration that belongs on the desks 
of multinationals’ boards, senior management, and compliance and ethics officers.        

An intensive approach
The 1999 OECD Anti-bribery Convention might have been just another in a series 

of wishful declarations against corruption, except that the signatories insisted on actual 
policing of the Convention. Since then there have been two phases of reviews: Phase 1, 
to ensure adoption of laws prohibiting foreign bribery; and Phase 2, pushing for actual 
enforcement. (One of us, Joe Murphy, was a witness for the United States in the Phase 
2 review.) The success of this approach can be seen in the surge of enforcement actions. 
Now this intensive approach will include looking at how the signatory governments actu-
ally recruit companies to join the fight. Do they take “concrete and meaningful steps” to 
encourage company compliance and ethics programs? 

The Recommendations are part of the latest phase in the ground-breaking work of 
the OECD’s  Anti-bribery Working Group, consisting of the signatory countries (soon 
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to be joined by a 39th signatory, Russia), setting out new 
measures to further enhance their ability to detect, prevent, 
and investigate foreign bribery and corruption. Although 
the Recommendations are not legally binding, they are 
expected to have the same significant political implications 
as the original 1999 Anti-bribery Convention, resulting in 
intense pressure on signatory nations to demonstrate their 
meaningful implementation of the agreed guidelines. All 
member nations will be assessed against the Recommenda-
tions in their Phase 3 on-site reviews and will be expected 
to explain how they have implemented them.

For context, the anti-corruption community should be 
keenly interested in all aspects of the Recommendations, 
a far-reaching set of guidelines consisting of 19 sections 
ranging from facilitation payments to appropriate tax mea-
sures. But for compliance and ethics professionals, there is 
one particularly striking aspect of the Recommendations: 
the express acknowledgement and validation of meaningful 
corporate compliance and ethics programs as an essential 
element of combating bribery abroad. Adoption of the Rec-
ommendations by 38 nations creates a dramatic international 
imprimatur on the essential role of compliance and ethics 
programs (and by extension, the rapidly evolving profes-
sion of compliance and ethics) in addressing the legal and 
ethical actions of companies operating abroad.    

The Recommendations open with a general, overarching 
call for members to take “concrete and meaningful steps” 
and give thoughtful attention to:

“company and business accounting, external audit, 
as well as internal control, ethics, and compliance 
requirements and practices”  (emphasis added).

With the inclusion of “ethics and compliance require-
ments and practices” in their recommendations, the 38 
member countries reach beyond accounting, audit, and 
internal controls and expressly acknowledge the funda-
mental need for meaningful corporate compliance and 
ethics programs—a remarkable step forward. This was a 
point that the Society of Corporate Compliance and Eth-

ics (SCCE), one of the Working 
Group’s Consultative Partners, 
had strongly advocated—that 
accounting, internal audit, and 
internal controls were needed 
elements of a compliance and 
ethics program, but that only an 
integrated program could address 
all that was involved in preventing 
foreign bribery.  

Focusing on six elements
Countries are also to align 

It is a striking declaration that be-
longs on the desks of multinationals’ 
boards, senior management, and 
compliance and ethics officers.   

Continued on page 16

their “laws, rules or practices” to encourage compliance 
and ethics programs. The governments are then called upon 
to focus on six specific elements:

1. Encouraging adequate programs to prevent foreign 
bribery;
2. Working with business and professional associa-
tions to encourage small- and medium-sized enter-
prises to have such programs;
3. Encouraging companies to publicize in their an-
nual reports or otherwise their compliance efforts 
“including” those related to foreign bribery (so this 
reaches beyond simply having Foreign Corrupt Prac-
tices Act [FCPA] programs);
4. Promoting creation of independent monitoring 
bodies, such as audit committees; 
5.  Promoting whistleblower systems (yes, even 
France agreed to this!); and
6. Considering using “decisions to grant public ad-
vantages” such as government procurement decisions 
and export credits related to international business 
transactions to promote compliance and ethics pro-
grams.

For those who have worked for years to promote compli-
ance and ethics programs, governments’ recognition of such 
programs’ importance is a breathtaking leap forward. Note 
that some of these steps, like including information about a 
company’s compliance program in its annual report, and hav-
ing government work with industry and professional groups 
to reach out to small businesses, are little known even in the 
United States. Nor is the use of incentives, as called for in 
item 6, a broadly accepted practice in the U.S. government. 
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These are matters that compliance and ethics professionals 
worldwide should make a highlighted topic of their next 
board briefing and also monitor to ensure their respective 

companies to “prohibit or discourage the use of small 
facilitation payments in internal company controls, ethics 
and compliance programs…”     

The Working Group is also charged with producing a 
“good practice” document to guide signatory countries. 

The Anti-bribery Working Group has made considerable 
progress over the last decade in demanding and monitoring 
meaningful implementation of the Anti-bribery Convention 
by its members. As a result, heightened enforcement and 
aggressive anticorruption efforts by many agencies around 
the world create opportune timing for the serious observance 
of the Recommendations, not only by member countries, but 
by all responsible and forward-looking multinationals.  

Even in advance of the issuance of the Good Practice 
Guidelines, boards of directors of multinationals should 
be asking some tough questions about their respective 
companies’    compliance and ethics programs. They ignore 
the clear trend evidenced by the Recommendations at their 
own peril.      

OECD Recommendations. . . Continued from p. 6 

Companies are encouraged to 
publicize in their annual reports or 
otherwise their compliance efforts 
including those related to foreign 
bribery. 

government’s approach is faithful to these principles.    
Further aspects of the Recommendations that highlight the 
significance of a systematic and meaningful approach to 
compliance and ethics include a provision on facilitating 
payments. Member countries are expected to encourage 
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