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Corporate boards and executives are facing a perfect storm of anti-fraud enforcement in 2012 as 
regulatory agencies in different countries increasingly coordinate their actions, targeting 
individuals  as  well  as  companies.  The  regulators’  aggressive  stance  is  challenging  boards  at  
multinational corporations to demand more rigorous internal enforcement of anti-fraud 
compliance. 
 

                                         
 

“The  Department of Justice will not accept defenses which [claim] ignorance of the law or a 
failure  to  exercise  due  diligence,”  says  Daniel Karson, chairman for the Americas at Kroll 
Associates. “You’re  not  going  to  get  away  with  simply  saying  you  gave  third  parties  a  copy  of  
your  code  of  conduct.” 
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Data compiled by Miller & Chevalier in its 2012 Winter Review show that the number of 
individuals facing trial on U.S. Foreign Corrupt Practices Act–related charges has surged in the 
past three years, from only four cases in 2009 to 19 cases scheduled for this year, with another 22 
awaiting trial dates. 

Legal  hazards  aren’t  limited  to  actions  originating  in  the  U.S.  Increasingly,  evidence  of  bribery  
or fraud in one country is used to bring charges in other jurisdictions. As a result, deferred 
prosecution agreements (DPAs) and non-prosecution agreements (NPAs) — under which 
companies can resolve a case by beefing up compliance and paying fines to the Department of 
Justice or the SEC — no longer offer much protection. 

For example, evidence of third-party corruption or bribery gathered by the DOJ or the SEC can 
be  used  for  prosecutions  under  Britain’s  much  stricter  Bribery  Act.  The  U.K.  Serious Fraud 
Office, which enforces the Bribery Act, is already collecting such evidence on criminal actions 
that took place after the act came into effect last July. 

Boards and top management face prosecution in any country that signed the multilateral OECD 
Anti-Bribery Convention  where  their  companies  operate.  “You  won’t  be  able  to  hide  behind  
DPA  and  NPA  agreements,”  says  Marjorie Doyle, managing director of the Aegis Compliance 
and Ethics Center. 

“Directors  are  exposed  to  the  extent  of  their  involvement  in  corporate  governance,”  adds  Kroll’s  
Karson.  “They  can  be  sued  and  targeted  by  virtue  of  their  inactivity.” 

The risk of individual prosecution is heightened by Dodd-Frank’s  whistle-blower provisions, 
which encourage employees to report suspected violations directly to enforcement agencies. 

According  to  the  SEC’s  annual  report  on  whistle-blower activity in 2011, 15.6% of all 
complaints involved allegations of fraud. Tipsters were not limited to the U.S.; significant 
numbers of whistle-blowers reported from China, the U.K. and nine other countries. 

One  group  of  directors  is  particularly  vulnerable  to  such  activity.  “Audit  committee  members 
[must  be]  more  vigilant  and  responsive,”  says  Homer Moyer, partner at Miller & Chevalier. 
“Audit  committees  are  much  more  directly  involved  in  exercising  oversight  of  FCPA  issues,  
internal  investigations  and  potential  violations.” 

Some observers say that government enforcement agencies think prosecuting board members 
and  top  management  is  a  powerful  deterrent  to  corporate  criminal  activity.  “One  executive  going  
to  prison  has  a  greater  effect  than  five  corporations  settling  charges,”  says  Roger Witten, partner 
at WilmerHale. 

But prosecutorial zeal can backfire. Courts overturned two key judgments last year, including the 
so-called Shot Show case, a sting operation in which American arms suppliers were lured into 
bribing alleged African customers, and the Lindsay Manufacturing case, in which both the 
company and key executives were charged with bribing a Mexican utility. 



Critics argue that such failures suggest FCPA may need retooling. The U.S. Chamber of 
Commerce has  pressed  for  “restoring  the  balance”  in  the law by granting companies with strong 
compliance codes leniency if not immunity when a rogue employee violates FCPA statutes. 

In a paper to be published in the Wisconsin Law Review, Mike Koehler, professor of law at 
Butler University and producer of the FCPA Professor blog, argues that there should be an 
“FCPA  compliance  defense,”  taking  into  account  pre-existing compliance policies and good faith 
efforts to comply with the FCPA. 

But others — including key enforcers at both the DOJ and the SEC — say that having a 
compliance  program  in  place  shouldn’t  exempt  executives  and  boards  from  their  duty  to  enforce  
it. 

 
 


