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Court settlements between public companies and the SEC often leave out many underlying 
details of what led to the settlement. Yet with the agency under pressure to improve its 
regulatory image, enforcement officials say they want to reveal more of what they find when 
they investigate corporate wrongdoing. 

This  month,  Robert  Khuzami,  director  of  the  SEC’s  Enforcement  Division,  told  the  Washington  
Postthat he and other officials are considering the costs and benefits of providing more frequent 
“statements  of  facts”  when  the  SEC  submits  settlement  papers  to  courts.  He  claims  that  the  
increased transparency would benefit investors and market participants by letting them know 
more about violations that took place. 

Since  the  party  that’s  settling  neither  admits  nor  denies  the  SEC’s  conclusions,  the  statement  is  
of limited value in a collateral proceeding such as a class action suit, says Brian Cartwright, a 
former general counsel at the SEC who is now a senior advisor at law firm Latham & Watkins. It 
could, however, encourage plaintiffs to sue, as well as provide them with a road map they might 
otherwise not have had, he says. 

Cartwright  says  he  views  the  potential  policy  as  an  “incremental”  change. 

For instance, a new policy would not change corporate settlements to take out the oft-used phrase 
that the defendant does not admit or deny the allegations. 

Still, there are reasons for the SEC to adopt a more transparent policy. 

“Not  only  is  the  [settlement]  relationship  between  the  agency  and  companies  sometimes  cynical,  
it  can  be  complicit,”  says  Donna  Boehme,  who  was  chief  compliance  and  ethics  officer  at  British  
Petroleum  and  the  former  British  Oxygen  Company.  She’s  now  the  principal of the firm 
Compliance Strategists. 

Boehme claims that greater transparency would lead individual managers to operate more 
responsibly. The next step, she says, would be to remove the ability to reach a settlement without 
admitting or revealing wrongdoing. 

http://www.agendaweek.com/


Yet board members and senior managers still would have the ability to negotiate the wording of 
any settlements. In all likelihood, most of these negotiated revelations would leave little 
exposure for class action lawsuits or personal liability for directors. 

“If  the  defendant  has  the  opportunity  to  negotiate  which  facts  are  presented,  it  will  take  even  
longer  for  cases  to  be  settled,”  says  Roberta  Karmel,  a  former  SEC  commissioner  and  board  
member at the New York Stock Exchange. 

“[On  the  other  hand,]  if  it’s  done  without  negotiation,  it  will  be  unfair  for  the  government  to  just  
pick  a  set  of  facts.” 

Karmel,  who’s  now  a  securities  law  professor  at  Brooklyn  Law  School,  says  that  a  new  policy  
could make corporate cases even more adversarial between the SEC and private issuers. She 
doubts that that would be good for the public or for shareholders. 

What is clear is that such a change would result in larger legal bills for most companies that the 
SEC investigates. In addition, the companies may end up in more disputes with their insurance 
providers about paying off fines as well as shareholder suits. 

Under Section 21(a) of the Securities Exchange Act, SEC officials may use their discretion to 
publish information concerning federal securities violations. As part of a settlement, SEC 
enforcement agents might issue a report of investigation in addition to handing down a cease-
and-desist order or punishments such as fines, disgorgements and even prohibitions against 
individuals from serving as officers or directors of public companies. 

In addition, in an SEC administrative hearing, attorneys at the commission file an order 
instituting  proceedings.  That  order  contains  the  SEC’s  allegations.  For  cases  that  are  taken  to  
federal court, the SEC publishes litigation releases. Both types of actions are posted on the 
SEC’s  website. 

If future SEC settlements were to require even more transparency, corporate counsel would have 
to decide whether it makes more sense to go to trial, says Jeffrey Morgan, president and CEO of 
the National Investor Relations Institute. 

The result would be higher legal costs for companies as well as for the SEC. In addition, SEC 
attorneys would need to be sure they had a solid case before proceeding. In recent years, the 
agency has suffered some setbacks; only two major executives — Gregory Reyes, former CEO 
of Brocade Communications Systems, and James Treacy, former president and COO of Monster 
Worldwide— have been convicted, for instance, out of a long list that the SEC has charged for 
option backdating. 

If the new practice is adopted and more details are published, Morgan predicts an increase in 
shareholder lawsuits, not to mention bad press. 

“A  decision  like  this  by  the  SEC  has  some  big  implications,”  says  Morgan.  “I  hope  they  will  
solicit public input — pro and con — before  changing  strategies.” 



The  new  policy  wouldn’t  have  a  big  impact  on  directors’  and  officers’  liability,  according  to  
Amy Fink, an attorney who specializes in insurance coverage and business litigation at law firm 
Howrey. 

But executives and directors would be open to possibly more liability if the SEC found they did 
not behave appropriately. 

 

 


