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As tips flow in, whistle-blower attorneys abound  
More lawyers are representing whistle-blowers, increasing commission tips  
 
By Ben Adlin  

Daily Journal Staff Writer  

In the year since the U.S. Securities and Exchange Commission adopted a program allowing 
whistle-blowers to claim cash rewards for shining light on corporate wrongdoing, early evidence 
suggests the financial incentive has increased both the number and quality of tips flowing to the 
agency.  

But the potential to collect big bounties hasn't attracted whistle-blowers alone. The program also 
has spurred growth in a practice area for lawyers who represent tipsters in exchange for a cut of 
the action. That's raised concern among some corporate defense lawyers, who say attorney 
involvement could lead to a barrage of ill-founded complaints and other headaches for public 
companies.  

It's one thing if a whistle-blower reports a legitimate concern, said David J. Schindler, co-chair 
of Latham & Watkins LLP's white- collar defense and investigations practice group, but tying 
financial rewards to tips could push whistle-blower counsel to behave more like ambulance 
chasers, hastily filing a barrage of reports in hope that one will eventually pay off.  

"The jury's out on all these things," Schindler said. "All we know is that the SEC has said that 
they've seen a dramatic increase in the number of reports."  

Sean McKessy, chief of the SEC's Office of the Whistleblower, which oversees the program, 
confirmed that uptick.  

"The new whistle-blower program is now producing higher quality leads and shortening the 
length of investigations," he said.  

The jackpot potential is enormous. Under the SEC program, whistle-blowers who voluntarily 
provide the commission with original information resulting in fines of more than $1 million can 
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collect between 10 percent and 30 percent of those penalties. Goldman, Sachs & Co.'s record 
$550 million SEC settlement in 2010, for example, would have yielded an award between $55 
million and $165 million if it had been initiated by a tipster.  

The program is more limited than whistle-blower provisions in the False Claims Act, which 
since the mid-1980s has allowed citizens to sue on behalf of the government in cases involving 
fraud against government programs or contracts. The SEC program simply entitles whistle-
blowers to a portion of penalties collected by the SEC. Other agencies are following suit; the 
Internal Revenue Service plans to launch a similar program next month.  

Since adopting the whistle-blower program last May as part of the 2010 Dodd-Frank Act, the 
SEC has received an average of seven to eight additional reports per day, according to officials, 
often containing "specific, timely and credible detail" about apparent malfeasance.  

"Many of them come from attorneys who are used to working with regulators and preemptively 
do the legwork," McKessy said.  

Jordan A. Thomas, chair of Labaton Sucharow LLP's whistle-blower representation practice 
group, said the introduction of a financial reward opened the door for attorneys to enter the SEC 
whistle-blower arena, likening the development to "a new specialty within the medical 
profession, like a new type of surgery that didn't exist before."  

Thomas was assistant director of the SEC's enforcement division and helped come up with the 
parameters of the whistle-blower program before he left to represent tipsters last year.  

In order to increase the likelihood tips will be useful to the SEC and ultimately yield rewards, 
lawyers for whistle-blowers will sometimes begin preliminary investigations on behalf of clients, 
he said.  

"If they choose to go forward, we help them develop their cases using investigators, forensic 
accountants, folks like that to help build the case," Thomas said. "In some ways we're serving as 
auxillary law enforcement."  

He said the strategy allows cases to move faster than they would if the SEC were handling the 
cases alone.  

"People are coming who are senior saying, 'I was in the room, I have tape recordings, I have 
documents,'" he said. "That sort of intelligence allows authorities to be far more effective and 
efficient in the work they do."  

But Schindler said such private investigations can be counterproductive to the extent they happen 
outside companies' internal compliance mechanisms, which companies were required to put in 
place under the 2002 SarbanesOxley Act.  



"Anything that operates outside the substantial compliance network that companies and boards 
of directors and shareholders have worked so hard to create for the company is by definition a 
problem," he said.  

Many corporate lawyers have expressed frustration that the SEC has adopted rules that, in their 
view, threaten to induce whistle-blowers to skirt internal systems and instead report directly to 
the SEC.  

But whistle-blower advocates point to studies by groups like the nonprofit Ethics Resource 
Center, which last year reported that only one in six whistle-blowers make external complaints, 
and "of those who do go outside their company at some point, 84 percent do so only after trying 
to report internally first."  

Business advocates remain largely unconvinced, noting that the studies don't focus specifically 
on SEC whistle-blowers.  

At a time when many Americans are skeptical of large corporations, consumer advocates said the 
SEC's financial incentives - and the lawyers they attract - serve as an important check on 
corporate power.  

"The deck has always been stacked in favor of companies, and this evens the score," said Donna 
C. Boehme, an organizational compliance and ethics expert at New Jersey-based Compliance 
Strategists LLC, which advises companies on internal compliance issues. "Now an employee in 
the financial sector that see something amiss will find no dearth of heavyweight lawyers in the 
private sector willing to help for a piece of the action."  
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